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[Filed November 27, 1963] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


LOUIS ABRAMOWITZ 
5129 Illinois Avenue, N.W. 
Washington, D.C. 

Plaintiff 


Vv. Civil Action No. 2849-'63 


CHARLES LEROY BARTHOLOMEW 
900 Newhall Road | 
Silver Spring, Maryland | 
Defendant | 
| 
| 


COMPLAINT 


(Personal Injuries — Auto Accident) 
| 


1. Plaintiff's claim is in excess of $10,000.00, and is within the 
jurisdiction of this Court. | 

2. On or about April 26, 1963, plaintiff as a pedestrian was cross- 
ing First Street, N.W., Washington, D.C., from the west side to the 
east side thereof, at or near the south side of the intersection of Flori- 
da Avenue, N.W., when defendant who was then and there operating his 
motor vehicle and proceeding ina southerly direction on First Street, 
so negligently and unskillfully drove his motor vehicle that, as a result 
thereof it was caused to run into and knock down plaintiff with great 
force and violence. | 


3. Asa result of defendant's negligence plaintiff was rendered un- 


conscious and sustained serious injuries including fractures of the 
right femur and left tibula, and concussion of the brain, all attendant 
with great pain and discomfort, all requiring extensive periods of hos- 
pitalization and continuing medical care including surgery, and all re- 
sulting in great expense to plaintiff therefor; and these injuries have 

| 


resulted in leaving plaintiff with a permanent incapacity, depriving him 
forever of ability to carry on his gainful occupation as painter and of 
ability to live out his life ina normal manner. 

WHEREFORE, plaintiff demands judgment against defendant in the 
amount of $150.000.00, together with costs of this suit. 

Plaintiff claims trial by jury. 

JAMES B, GODING 
904 Federal Bar Building 


Washington, D.C. 20006 
Attorney for Plaintiff 


[Filed Dec. 17, 1963] 


ANSWER TO COMPLAINT 


lst defense: 


The Complaint fails to state a claim pee the defendant upon 
which relief can be granted. 


2nd defense: 


Defendant admits the amount claimed is within the jurisdiction of 
the court; that,he owned and operated the vehicle involved; and that an 
accident occurred. He is without knowledge or information concerning 
plaintiff's alleged injury and damage sufficient to forma belief. And 
he denies separately and severally each and every other averment in 
the Complaint. 


3rd defense: 


Plaintiff on the occasion in question was negligent and his negli- 
gence solely caused the accident of which he complains. In the alterna- 
tive, defendant asserts plaintiff's negligence was a contributing cause 
of his accident and injury. 


4th defense: 
The accident was unavoidable insofar as the defendant was con- 
cerned. 
PAUL J. SEDGWICK 


Barr Building 
Washington 6, D.C. 


Attorney for Defendant | 
| 


[Filed Dec. 17, 1963] 
INTERROGATORIES 


TO: Louis Abramowitz, plaintiff, 
c/o James B. Goding, Esq., 
1815 H Street, N.W., 
Washington, D.C. 


TAKE NOTICE that the within Interrogatories must be answered by 
you fully, in writing and under oath, and your Answers hereto filed and 
a copy thereof served upon counsel within 15 days of receipt hereof. 


1. (a) State your name, birth date and marital status. |(b) Furnish 
names and birthdates of your children. 

2. Furnish in chronological order, with dates or periods, all of 
your places of residence during the past 10 years. 

3. Furnish in proper sequence, with dates or Betiods. names and 
addresses of all employers, rate of earnings, duties performed, during 
the past 10 years. 

4. Furnish names, addresses, with dates or periods, ot allhospitals 
in which you have been examined or treated, and the reasons for you be- 
ing there, during the past 20 years. 

5. Furnish names, addresses, with dates or periods, of all doctors 
who have examined or treated you during the past 10 years, ‘and the rea- 
sons therefor. 


6. State your condition of health prior to the accident averred in 
this suit. 
7. Itemize every injury allegedly received in this accident. 
8. Itemize every expense or loss incurred therein. 
9. On what date were you first treated by a doctor therefor — who 
was the doctor — what treatment did you receive? 
10. On what date were you last treated therefor — who was the doc- 
tor — and what treatment did you receive? 
11. What medical reports do you or your attorney have covering 
treatment rendered necessary by the accident. Attach copy(s). 
12. If you lost time from employment, specify dates or periods, 
and your rate of pay. 
13. Furnish correct names and addresses of all witnesses to this 


accident known to you and to your attorney. 
14. On leaving scene of accident, (a) where did you go? (b) by what 


form of transportation, and (c) what did you do during the next 24 hours? 

15. What did you do during the next 6 days? 

16. (a) How soon after the accident did you resume driving? (b) 
Furnish number and date of issue of your Operator's permit. 

17. If prior or subsequent to this accident you were ever involved 
in an accident or sustained physical injury in any way, (a) Furnish com- 
plete information thereof, with dates. (b) Furnish names and addresses 
of other parties involved. (c) Where did it occur and describe the ac- 
cident. (d) What injuries, loss or damage did you sustain? 

18. If you have ever made claim or filed suit for personal injury, 
property damage or loss arising from any accident, furnish: (a) Names 
and addresses of other parties involved. (b) Nameand address of the 
Court and Company involved. (c) Date of accident, claim and filing of 
lawsuit? (d) The outcome of the claim or lawsuit? 

19. What operations and serious illnesses have you had during your 
lifetime ? With dates. 


20. If your automobile was damaged in this accident, furnish the 
names and addresses of all garages or companies which examined 
and/or repaired the vehicle; state the amount(s) thereof; and attach 
copies thereof to your answer hereto. 

21. What did you tell the police officer(s) as to whether you re- 
mers injury in this accident? 

. (a) Did you file Federal Income Tax Returns for 1961, 1962 
and ae ? (b) Do you have copies thereof? (c) If not, furnish name 
and ae of person who has Such copies. 

. (a) How much Net Taxable Income did you report in 1961? (b) 
How much Net Taxable Income did you report in 1962? 

24, (a) Furnish name & address of the employer you last worked 
for before going into business for yourself? (b) Itemize painting and 
bees sae done in 1962. 

. (a) Why didn't you use the crosswalk at Florida Ave. ? (b) Did 
you see the automobile before the accident? (c) If so, just where was 
it ? 

6. (a) If ever in military service, furnish C-file number. (b) What 
if any pension co you receive? (c) Furnish name/address of your 
eo sips Office. | 

. (a) Were there cars parked on the west side of Ist Street ? (b) 
If so, state where they were. 


PAUL J. SEDGWICK | 
Attorney for Defendant 


[Certificate of Service, dated December 16, 1963] 


[Filed Feb. 6, 1964] 


PLAINTIFF'S ANSWERS TO 
DEFENDANT'S INTERROGATORIES 


(a) Louis Abramowitz, October 12, 1895; Bachelor; (b) None. 
2. Same address, 5129 Illinois Ave., N.W., Washington, D.C. 


3. Paper-hanger during the entire period indicated. 
4. CASUALTY HOSPITAL. April 26 to May 22, 1963; as a result 
of the accident involved in the accident in this case. 
5. None other than Dr. Joseph R. Young, my doctor in this case. 
6. Excellent. 
7. Ihave instructed my attorney to furnish defendant with all med- 
ical and hospital reports. 
8. The following are my expenses and losses to date: 
Casualty Hospital $1,093.00 
Dr. Joseph R. Young 1,000.00 
Rental of wheel chair 40.00 
Crutches & back rest 28.74 
Ambulance & cab fares 45.00 
Drugs & medicine 19.00 
Practical nursing 280.00 
. April 26, 1963, Dr. Young; see answer #7 above. 
. Tam still under Dr. Young’s care. 
. See answer #7 above. 


. Lhave not worked since the accident; earnings were $25 per 


. Robert M. West, 2300 Blue Ridge Ave., Wheaton, Md. 
. Casualty Hospital by ambulance; at hospital. 
_ In bed at Casualty Hospital. 
. (a) Not since; (b) Permit No. 2024321, issued June 20, 1962. 
. l was never involved in any other accident where I was hurt, 
nor have I ever made claim for property damage. 
18. None other than this present suit. 
19. In 19181 had an operation on my left side for some sort of ab- 
scess. 
20. Not applicable. 
21. I did not discuss this with the police. 


. (a) Yes, (b) Yes. 
. (a) $1,080., (b) $1,064. 
24. Hyman Mink, now deceased. Martin Krys and Samuel Gordon 
were the contractors for whom I did paper-hanging in 1962: 
. (a) There was no cross-walk, (b) Yes. (c) Almost on top of me. 
6. (a) No, (b) —, (c) 414 — 11th Street, N.W. , Washington, D.C. 
- None. 
LOUIS ABRAMOWITZ | 
JAMES B. GODING | 
Attorney for Plaintiff 


District of Columbia, ss | 
Then personally appeared before me on the 26th day of December, 
1963, the above subscribed Louis Abramowitz and he made oath that the 
foregoing answers to interrogatories are true to the best of his knowl- 
edge and belief. 
NOTARY PUBLIC 
[Certificate of Service, dated December 26, 1963] 


PLAINTIFF'S PRE-TRIAL STATEMENT 


Facts 


Plaintiff's claim is for damages arising out of personal injuries he 
sustained when struck by defendant's car on April 26, 1963. 

The facts of the accident, plaintiff claims, are as follow: Plaintiff 
was on his way home from work, accompanied by a co-worker. They 
were on the west side of First Street, N.W., a little “below Florida Ave- 
nue.” The traffic light governing traffic on Florida Avenue, turned 
green, and they both stepped off the curb intending to cross from west 


to east. Defendant was driving his car south on First Street, and when 
plaintiff was about 5 feet from the west curb defendant's car struck him. 


Defendant's negligence consisted of violation of the following traffic 
regulations: sec. 10(a) driving through a red traffic light, sec. 22(a) ex- 
cessive speed. sec. 99(c) failure to give full time and attention, and 
sec. 54 failure to avoid colliding with a pedestrian. Plaintiff will ask 
the trial court for instructions to the jury on the doctrine of last clear 
chance. 

Damages 


Plaintiff is now 70 years of age. His injuries as diagnosed by Dr. 
Joseph R. Young. were as follows: 1, Supra-condylar fracture of the 
right femur with marked displacement of the fragments due to soft tis- 
sue interposition. 2. Severe contusion of the left leg with fracture of 
proximal third of the left fibula: 3. Contusion of the scalp; and 4. Con- 
cussion of the brain. During plaintiff's hospitalization at Casualty Hos- 
pital from April 26 — May 22, 1963, he underwent 2 separate surgical 
operations. (1) for insertion of Kirschner wire in the right tibia, mani- 
pulation of fracture and application of skeletal traction April 27, 1963, 


and (2) open reduction of right femur with internal fixation with bone 

plate and six screws. Plaintiff's entire right leg was thereupon im- 

mobilized in a plaster cast until July 9, 1963. Thereafter, plaintiff used 

crutches for a long time, and then a cane. Claim of permanent injury 

is made, resulting from the injury to the right hip-bone and right leg. 
Losses to date are as follows: 


a. Hospital, medical and related expenses 
Casualty Hospital $1,093.00 
Dr. Joseph R.Young 1,100.00 
Rental of wheel chair 40.00 
Crutches & back rest 28.74 
Ambulance& cab fares 45.00 
Drugs & medicine 19.00 
Practical nursing 280.00 


. Loss of income as a 
paper hanger to date $2,300.00 
plus future loss of income 
Stipulations Requested 
. X-Rays and X-Ray reports 
. Hospital records and bill 
3. Traffic Regulations 


/s/ JAMES B. GODING 


Attorney for Plaintiff 


DEFENDANT'S PRE-TRIAL STATEMENT 


Factual statement: 

Defendant southbound on Ist Street, N.W., driving slow ly, having 
crossed Florida Avenue. Weather cloudy and dry. When in front of 
1620 1st Street, plaintiff, a pedestrian, stepped off the curb into the 
side of defendant's vehicle, causing his own accident and alleged injury. 


Defenses: (1) Negligence is denied. | 
(2) Sole negligence, or in the alternative contributory 
negligence, onthe part of plaintiff is asserted. 
(3) Accident unavoidable insofar as defendant is con- 
cerned. 


Stipulations: Authenticity of hospital records and x- ray b plates, 
Mortality tables. 


Documents initialed by defendant's fay 


Requested Stipulations: 

1. Consent of plaintiff, within 10 days, permitting defendant’ s at- 
torney or representative to inspect Casualty Hospital Records. 

2. Itemization of all special damages to be claimed. 

3. Itemization of injuries alleged to be permanent. 
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4. Right to have medical examination of plaintiff. 

5. Copies of all medical statements covering plaintiff, to be de- 
livered over to defendant’s counsel within 10 days. 

6. Plaintiff to furnish defendant present residence and work ad- 
dresses of witness Robert M. West. 


PAUL J. SEDGWICK 
Attorney for Defendant 


[Filed Dec. 20, 1965] 
PRETRIAL PROCEEDINGS 


THE PARTIES AGREE TO THE FOLLOWING STATEMENT OF 
FACTS AND STIPULATE THERETO: On April 26, 1963, at about 3:45 
p.m., weather cloudy, roads dry. D. was driving a motor vehicle south 
on First St., N.W., D.C., when “below the intersection” of Florida Ave., 
the vehicle was in collision with the P., a pedestrian, who was travel- 
ing west to east on First Street. The intersection of Fla. Ave. and 


First St. was governed by operating traveling lights. 
PLAINTIFF CLAIMS he is now 70 years of age; that when the traf- 
fic light governing traffic at Fla. Ave. turned green, he with a co-work- 


er stepped off the curb and went about five feet, when the collision oc- 
curred. He asserts that the collision, his injuries and damages were 
caused by the negl. of and viol. of D.C. traffic regs. by D. as follows: 
sec. 10(a) driving thru a red traffic light, sec 22 (a) excessive speed, 
sec. 99(c) failure togive full time and attention, and sec. 54 failure to 
avoid colliding with a pedestrian. 

P. relies on the doctrine of last clear chance. 

DEFENDANT ASSERTS that he was driving slowly down First St., 
crossed Fla. Ave. completely and when in front of 1620 Ist St., P. stepped 
off the curb into the right side of D's car. He denies any negl. or viol. 
of traffic regs. and asserts that the accident and P's. injuries and dam- 
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| 
ages if any were unavoidable or due to the sole or contributory negl. ot 


or viol. of traffic regs. by P. 

PLAINTIFF'S CLAIMED INJURIES: Supra-condylar fracture of 
the right femur with marked displacement of the fragments |due to soft 
tissue interposition; severe contusion of the left leg with fracture of 
proximal third of the left fibula; contusion of the scalp; andiconcussion 
of the brain. During P's hospitalization at Casualty Hospital from April 
26 — May 22, 1963, he underwent 2 separate surgical operations, (1) 
for insertion of Kirschner wire in the right tibia, manipulation of frac- 
ture and application of skeletal traction April 27, 1963, andi (2) open re- 
duction of right femur with internal fixation with bone plate'and six 
screws. Ps. entire right leg was thereupon immobilized inia plaster 
cast until July 9, 1963. Thereafter, P. used crutches for a long time, 
and then a cane. Claim of permanent injury is made, resulting from 
the injury to the right hip-bone and right leg. | 

CLAIMED DAMAGES: 
Casualty Hospital $1,093.00 
Dr. Joseph R. Young 1,100.00 
Rental of wheel chair 40.00 
Crutches & back rest 28.74 
Ambulance and cab fares 45.00 
Drugs and medicine 19.00 
Practical nursing 280.00 


Loss of income as paper 
hanger to date 2,300.00 
Future Loss of Earnings ? 
$4,905.74 


STIPULATIONS 


Counsel for P. agrees to supply clerk of court and opposing coun- 
sel within 48 hours of the written alert of this case for trial with a writ- 
ten itemized statement of any special damages, not set out herein, which 
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will be claimed at trial. including future losses, either actual or esti- 
mated. 

The parties agree to file with the Clerk of the Court and to mutual- 
ly exchange, on or before Jan. 15, 1966, a list of the names and ad- 
dresses of any witnesses known to them including medical and expert 
witnesses. who have knowledge of any aspect of this case, indicating 
those who may be used at the trial. Impeachment witnesses are not to 
be inciuded. 

The following may be admitted in evidence without formal proof 
subject to all legal objections: D.C. traffic regs. listed herein, and 
those of which counsel advises clerk of court and opposing counsel in 
writing on or before Jan. 15, 1966: x-ray plates; hospital records re 
P. provided counse! for P. furnishes opposing counsel with a written 
authorization which was furnished P. at pretrial, executed by P. on or 
before Jan. 15, 1966, which will enable D. or his representatives to 
examine and copy said records; photos initialed by Examiner. 

The parties agree to the mutual exchange of all medical reports of 
examining or ‘treating physicians, now in hand, on or before Jan. 15, 
1966, and a similar exchange of all other such reports within 48 hours 
of the alert of this case for trial. 

Counsel for P. agrees to make the P. available for the purpose of 
a physical exam by physician of D’s choice before, but not to interfere 
with, trial. 

In addition to the photos mentioned herein above, P. has photo ini- 
tialed by Examiner marked ‘’Pl."’ which he requests be admitted in evi- 
dence at trial but defense counsel will make no agreement thereto. 

The Examiner has requested counsel for the parties to appear at 
trial with the maximum amount of authority to settle this case which 
will be allowed them by their principals. 

PRETRIAL EXAMINER 


Trial Counsel: 


JAMES B. GODING, Esq. for P. 
PAUL J. SEDGWICK, Esq. for D. 


[Filed May 20, 1966] 


EXCERPTS FROM PROCEEDINGS 
(March 1, 1966 — Washington, D.C.) 
[3] x kK 
LOUIS ABRAMOWITZ 


the plaintiff, called as a witness in his own behalf, being first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. GODING: 
Q. You are Louis Abramowitz? A. Yes, sir. 
Q. And you are the plaintiff in this case? A. Yes. 


i 


i 


x * * 


Q. What is your age, Mr. Abramowitz ?[4] A. Seventy years. 


Q. How long have you lived in this area, in the Wasington, D.C. 
area? A. Since ‘29. 
oe * 
Q. What is your occupation? A. Paper hanger. 
Q. Now, directing your attention on April 26, 1963. what were you 
doing on that day? A. I was working. 


«* « 


Q. Where were you working? A. On Bates Street. 
we 
[5] Q. Bates Street. Now how far is that from the intersection of 
First Street and Florida Avenue, Northwest? A. About a block anda 
half. 
ares 
Q. And about what time? A. About 3:45. 
Q. Ail right. Now, was there somebody with you when you started 
for home? A. Yes, a Mr. West. 
Q. What's his first name? A. Robert. 
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Robert West. Was he working there, you say? A. Yes, sir. 
What sort of work was he doing? A. Carpenter. 
. Carpenter? [6] A. Yes. 


Now. what was your destination when you left this Bates Street 
place where you had been working. A. We were going to the corner of 
First Street and Florida Avenue. Southwest. 

Q. Northwest? A. Northwest. 

Q. All right. And what were you planning to:do there? A.I was 
planning to go across the street. 

Q. And do what? A. Iwas going to go on the northeast corner to 
get the bus to go home. 

Q. All right. Now then, at what point did you come to a stop? A. 
I come to Florida Avenue and First Street. 

Q. All right. In what area of that intersection? A. In the south- 
east corner — southwest corner. 

Q. Were you on the west side of First Street? A. On the westside. 

Q. Were you walking north ?(7] A. Walking east on Florida Avenue. 

Q. How did you get up there? Did you walk north on First Street? 
A. Yes, sir. 

Q. * * * Now, did you reach the corner or not before you came to 
a stop? A. Yes, sir. 

Q. Did you actually get up to the corner? A. Yes, sir. 

Q. Were you some distance below that corner ? 

MR. SEDGWICK: I object to that. He has answered differently. 

THE COURT: He may state where he was. 

Q. Were you near a hydrant? A. Yes. 

Q. Allright. Now, was Mr. West with you at that time? A. Yes. 

Q. Who was on the left and who was on the right when you looked 
across the street ?[8] A. He was on the left. 


=e # 
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Q. Would that put him closer to the intersection? A. vee. 

Q. Allright. Now, what did you do or what was your purpose in 
coming to a stop? A. I was waiting for a light. 

* * 

Q. And did the light change? A. Yes. 

Q. Allright. Then what happened when the light changed? A.Well 
after I walked a couple of steps Mr. West says to me, "Look out, Louis.” 

Q. Where was he — let's start from when you stepped off the curb, 
the sidewalk. What was Mr. West doing? A. He was walking with me. 

Q. Was he beside you? A. Yes, sir. 

Q. All right. And then the next thing you hear him say— A. "Louis, 
look out." 

[9]Q. "Louis, look out.” And what did you do? A. By the time I 
turned around I saw this car was right on top of me and I couldn’ t do 
nothing about it. 

Q. What happened to you? A. I fell. | 

Q. Were you struck by the car? A. Struck by the car and fell. 

Q. Do you know what part of the car struck you? A. Yes, the front 
— front. | 

Q. Right front, left front? A. Right front fender. | 

Q. What happened to you as a result of the impact of| the car? A. 
Fell unconscious. | 
Q. You fell unconscious? A. I fell unconscious, yes. 


CROSS EXAMINATION 
BY MR. SEDGWICK: 


** * | 
[10] Q. You walked about a block and a half before the accident 
happened? A. That's right. 


~* * 


| 
Q. (Continuing) — and you walked on the west side of First Street 
— A. That's right. 
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[11] Q. (Continuing) — in the direction of Florida Avenue? A. 
That's right. 

Q. Now, did you see any school children and people standing on 
the curb there? A.Iseena lot of people, yes. 

Q. And about how many were there? A. Well, I couldn't tell ex- 
actly how many there were. 

Q. Well. give us a rough idea, your best recollection? A. About 
ten or twelve people. 

Q. Now, did any of those people step offthe curb when you stepped 
off? A. I wouldn't know it. 

Q. As far as you know, nobody else was hurt at that time, were 
they? A. As far as I know. 

Q. Pardon? A. Not that I know of. 

Q. Not that you know. And Mr. West was on your left side — 
A. That’s right. 

Q. (Continuing) — and your counsel said something to the jury in 


his opening statement about you were near a fire plug? A. That's 


right. 


=e * 


{12} Q. Is there an Embassy Dairy there also? 

Q. And between the Embassy Dairy building and the first build- 
ing on the north side of an alley, is there an alleyway there? A. Yes, 
sir. 

Q. Now, do you remember when you got to the alleyway? A. Yes, 
sir. 

Q. Do you remember how close the fire plug was to the alley- 
way? A. Yes, sir. 

Q. How close? A. About six or seven feet. 

Q. Six or'seven feet. Now, how long did you stand on the curb? 
A. About a few minutes. 
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Q. Well, you really don't meanafew minutes, do you? A. Well, I 
was standing there for a little while. I really couldn't judge: exactly 
how long I was standing there. 

Q. Well, were you talking to West? [13] A. Yes, sir, iwas talk- 
ing to him. I was standing right there and talking to him. | 

Q. And if this is the curb line and you were standing on the curb 
and he was on this side? A. He was on the left side. 

x= * * 

Q. And he was standing on your left, wasn't he? A. That's right. 

Q. And you both took a step out? A. Yes, Sir. | 

Q. And what happened to you? A. So West says to me, “Look out, 
Louis.” By the time I looked around I got hit. 

Q. What color was the car that you were involved with? A.I 
wouldn't know. 

Q. What was the color of the driver? A.I didn’t see nobody. 

Q. What was the make of the car? A. I couldn't tell you. 

Q. You don't know anything about the car? A. No. 

[14] Q. And you didn't see it until it was right on you? A. That's 
right. 

Q. Was there anything to prevent you while you and West were 
standing on the curb from seeing the condition of traffic coming across 
Florida Avenue on First Street? A. No, I didn’t see anything. 

Q. There was nothing to prevent you from seeing any cars that 
might be coming down if you had looked? A. That's right. | 

Q. Is that correct? Now, do you remember when your deposi- 
tion was taken? A. Yes. 


eet 


Q. Well, I can refresh your memory that that deposition of yours 
was taken on Tuesday, March 24, 1964, almost two years ago. You 
were under oath at that time, do you remember? A. Yes. 


[15] MR. SEDGWICK: Reading from Page 17 of the deposition — 
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do you find it. Mr. Goding? Does the Court have the convenient page 
number ? 
THE COURT: Yes, the Court has it. Proceed. 
BY MR. SEDGWICK: 
Q. Do you remember being asked these questions and you giving 
these answers: 
“Question: How close were you to the car when you first saw 
it? 
“Answer: It was right probably a few inches. Before I had 
a chance to even do anything —" 
THE COURT: You say you are reading from page 17? 
MR.SEDGWICK: Yes, sir, Your Honor, about midway of the 
page. It is the deposition of Mr. Abramowitz. 
THE COURT: Of January 28, '64? 
MR.SEDGWICK: No, of March 24, 1964. You perhaps have a 
deposition of some other withess. 
THE COURT: Very well. Proceed. 
BY MR. SEDGWICK: 
Q. And immediately after those questions and answers you were 
asked: 
"Question: When you first observed it, where was it?" — 
referring to the automobile. 
“Answer: I was on the floor already. 


"Question: No, I don't mean the street. I mean in relation to 


you walking, where [16] was it when you first observed it? You 
Say it was inches from you, but I am trying to find out just how it 


appeared to you.” 

Your answer: ‘When I looked, the car was right on top of me. 
I couldn't say exactly a foot or six inches or eight inches (indicat- 
ing). I know I had no chance to do anything." 

"Question: You are indicating with your hands in front of you. 
Is that where it was ? 
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"Answer: That's right, like this here (indicating).” 
Do you remember that, using your hands to show counsel and the 
court reporter where the car was? A.I don’t remember that. 
Q. You don't remember? Well, two years ago the accident was 
fresher in your mind than it perhaps may be today, isn’t ai true ? 
x« * OK 
[17] Q. Now, continuing, Mr. Abramowitz, over to page 19 of the 
deposition, Your Honor, do you remember being asked the: following 
questions and giving the following answers ? | 
"Question: Do you know what part of your body hit the pave- 
ment first? 
"Answer: No, sir I couldn't tell that. 
"Question: Do you know what part of your body was first in 
contact with the car? 
"Answer: Well, I couldn't tell you. 
Do you remember giving that answer to those questions? A. Yes, 


5 ie : 

Q. How is it you tell us today that the front of the car struck you 
if at the time two years ago you were asked the question: | "Do you 
know what part of your body was first in contact with the ¢ar 2?” Well, 
I couldn't tell you. I couldn't say that.” "Question: You don't know ?" 

MR. GODING: Well, I'm going to object to this. The [18] question 
now is directed to the part of the body, not the part of the car. 

THE COURT: I think it is all within the rule of the use of a dep- 
osition. It is with respect to his testimony. 

MR. GODING: I don't want to extend it inordinantly, Your Honor, 
but it seems to me he is arguing with the witness at this point when he 
asks him, how come. 

MR. SEDGWICK: All right, I will withdraw that then. 


see 
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[19} Q. Now, Mr. Abramowitz, before you stepped off the curb to 
become involved with the automobile, did you look to see what the traf- 
fic light was over on the southeast corner? A. Yes. I looked at the 
northeast corner. 

Q. You looked at the light on the northeast corner? A. Northeast 
corner, yes. 

Q. Well. let’s pause for a moment. You were on the west side of 
First Street some distance below the corner ? A.That’s right. 

Q. And you were wanting to cross First Street? A. Yes, that’s 
right. 

Q. But the light that you looked at was on the northeast corner of 
the intersection? A. Yes, sir. 

Q. Why didn’t you look at the light that was over on the southeast 
corner where you intended to go? A. These lights were more conspic- 
able than the other one. 

Q. Well, was the light on the northeast corner sort of facing you 
because you were half way turned in your conversation with Mr. West 


standing on your left? [20] A. No, sir, I had no conversation with him. 
Q. Well, when you looked at the light on the northeast corner you 
would see lights controlling both streets, wouldn't you? A. Well, I 


could see controlling that light on the northeast corner. 

Q. Well, anyway for our — excuse me, I'm sorry, go ahead. For 
our purposes today you did not look to see the condition of the light on 
the southeast corner on the east side of First Street, the nearest light 
to you? A. No, I looked at the other light. 

Q. You did not look at it? A. Yes, 1 looked at it, not on the south- 
east but on the northeast. 

Q. My question is, did you look at the light on the southeast cor- 
ner at any time? A. No, Sir. 

Q. When you took the step off the curb how quickly were you hit ? 
A. It didn’t take hardly any time. 

THE COURT: What was the answer ? 


21 


THE WITNESS: It didn't take hardly any time. 

BY MR. SEDGWICK: | 
Q. Just like that (snapping fingers) ?[21] A. Yes. I just took a 
couple of steps and everything happened? | 
Q. Then everything went black? 


x * x | 
1 


Q. But as far as you were concerned, as I understood you, you 
were knocked unconscious or weren't you? A. No,I wasn't uncon- 
scious before I was hit. 

Q. Well, were you unconscious immediately after you were hit ? 
A. Yes. 


*_* * 
Whereupon, 


MICHAEL D. CARNEY 
called as a witness by the plaintiff, being first duly sworn} was exam- 
ined and testified as follows: 


DIRECT EXAMINATION 
BY MR. GODING: 


Q. Officer, will you state your full name, please ? A, Michael D. 
Carney. 


“eR 


[22] Q. * * * Are you a police officer on the force of the Metropol- 
itan Police Department, Washington, D.C. A. Yes, sir. | 

Q. Attached to which Division? A. Accident Inv estigation Unit. 

Q. Now, I direct your attention to April 26, 1963, and I ask you if 
you were then working in the same capacity? A. Yes, sir. 

Q. Now, did you investigate an accident which occurred at or near 
the intersection of First Street and Florida Avenue, Northwest, at about 
3:45 p.m. that day? A. I have no independent recollection of that. I'd 
have to refer to notes I made at the time. | 

Q. Do you have the notes with you? A. Yes, sir. | 

Q. Will you please refer to them. A. Yes, sir. 
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Q. Now. will you first tell us what brought you to the site of the 
accident? A. We received a radio call, 3:50 p.m., for an accident at 
First in front of 1620 First Street. Northwest. 

Q. You say “we."” Who was with you? [23] A. Private Davidson, 
my partner. 

Q. Were you in what is commonly called a scout car, patrol car? 
A. Yes, sir. 

Q. When you got there what did you find and what did you do, and 
you may refer:to your notes, Officer? A. When we arrived on the 
scene we found a vehicle. a ‘63 Pontiac Coupe, bearing Maryland tags 
BR3086. parked on the west side of First Street about 50 feet south of 
Florida Avenue. We determined the operator to be a Mr. Charles Le- 
roy Bartholomew at that time of 900 Newhall Road, Silver Spring, Md. 
He informed us that he struck a pedestrian at the intersection of First 
and Florida. Northwest. 

Q. Now, did you get any further — did you hear him say anything 
further conceming the circumstances of this accident? What else did 
he say, in other words? A. Well, we asked Mr. Bartholomew some 
stock questions which we asked to complete our report, and then we 
asked him, or] asked him to give us a little statement of exactly what 
happened. 

Q. And didhe? A. Yes, sir. 

Q. And what was the statement? A. He said he was southbound on 
First Street. The light [24] was reda long ways up. ‘Tt turned just as 
I was just south of R Street.’” R Street, if I may interject, is about 50 
feet north of Florida Avenue. Then Mr. Bartholomew said, 'T didn't 
speed up. A car turned left in front of meat Florida Avenue but I didn't 
have to slow. |I didn’t see him until he bounced off the car." 

Q. By him you take that to mean the plaintiff, Mr. Abramowitz ? 
A. Yes, sir. 

Q. Pedestrian? A. Mr. Bartholomew continued: "He yelled” — 


23 


which I assume to mean Mr. Bartholomew — "and I hit brakes right 
away. Brakes are perfect. The tires slid. When I got out of the car 
he was about five feet in back of the rear bumper. I know || didn't run 
over him. I don't think he hit the front of the car at all.” 

Q. Did you establish from Mr. Bartholomew the state of the traf- 
fic proceeding ina southerly direction beside his own car, ‘in addition 
to his own car? A. Not that I can remember other than the fact that 
there was a car going south in front of him that made a left turn. 

Q. Made a left turn which would be into Florida Avenue? A. Yes, 
sir. | 

Q. Allright. Now, did you undertake to examine the car, [25] the 
surface of the car? A. Yes, sir. 

Q. Allright. Now, what marks did you find on that car and where 
were they? A. There was a scratch in the paint on the extreme right 
front side of the vehicle and six foot back on top of the right fender. 

Q. Now, where was that on the right front? | 


“_* * 


THE WITNESS: The point of impact on the car was determined by 
a scratch in the paint on the extreme right front side and six feet back 
on top of the right fender. 


**e * 


[26] Q. Officer, did you take some pictures? A. Yes, sir. 
Q. Do you have them with you? A. Yes, sir. 
Q. May I seem them, please. 


«ee 


| 


Q. Officer, I ask you to look at this, Plaintiff's Exhibit, for iden- 
tification, No. 1, and I ask you if there is [27 ] anything on this that you 
found and on the basis of which you concluded was a point’ of impact or 
contact between the car and the plaintiff ? 


ee ; 
[28] Q. The question is: On this Plaintiff's Exhibit for identifica- 
tion No. 1, do you find anything on the picture which formed the basis 


i 
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for your judgment as to the point of impact? A. No. sir. I can't find 
anything on that picture. It apparently didn’t show up very clearly. 

Q. Allright. Weil. let me ask you this. 

MR.GODING: May I have this marked as Plaintiff's Exhibit for 
identification No. 2? 

Q. Would you look at this, Plaintiff's Exhibit for identification No. 
2 and I ask you if this will help you. I show you this Plaintiff's Exhibit, 
for identification. No. 2. [29] A. I'm sorry, I can’t see the point of im- 
pact on those pictures. 

Q. Well, did you establish with respect to the imaginary, what 
would be the crosswalk, the south line for the crosswalk, did you fix a 
point of impact with respect to that south line of the crosswalk? A. 
Yes, sir. 

Q. Would you tell us what it was? A. Yes, sir. The point of im- 
pact was determined by a scuff on the roadway, apparently from one of 
the shoes of Mr. Abramowitz, that was six feet east of the west curbof 
First Street and 20 feet south of the south curb of Florida Avenue. 

Q. Now, how many feet. or where would that be with relation to 
the south — 

THE COURT: What was that, 20 feet south of what? 

THE WITNESS: South of the south curb of Florida Avenue, Your 
Honor. 

BY MR. GODING: 

Q. And where would that be with respect to the imaginary south 

side of the crosswalk? 


a 


[30] THE COURT: Counsel speaks of an imaginary line. I think 
you will have to lay some foundation for examining him about an imag- 


inary line. 
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Q. Do you know the distances of the established eeoeaualke, the 
marked crosswalks, with respect to the points of intersection? Do you 
know what they are? A. Are you speaking about marked crosswalks ? 

Q. Yes. A. Certainly. | 

Q. All right. Now, how far would be a crosswalk from the imag- 
inary line of an intersection? How far would the further line of that 
crosswalk be? A. I'm afraid I don’t understand that question. 

Q. Well, from an intersection how far back does the line ofa 
crosswalk, is the line of a crosswalk, the further line ? 


~«~« *« 


| 

A. Good. Well, this particular intersection has an unmarked 
crosswalk 18 feet in width. 

Q. Yes.[31] A. It extends from the curb line of Florida Avenue, 
the south curb line, an imaginary line straight across First Street,and 
it continues back to the back edge of the sidewalk line, which is 18 feet 
in width. 

Q. And you have said that you concluded that the impact occurred 
20 feet south of the south side of this intersection — is ‘that right ? A. 
Yes, sir. | 

CROSS EXAMINATION 
BY MR. SEDGWICK: 

Q. Officer, do you have the Traffic Accident record, ithe formal 

one that is filed by you or that was filed by you in this case? A. No, 


sir. 


Q. May I show you and ask you to look at it carefully, and if you 
| 


like compare it with your rough notes there. 
eae | 

[32] A. At the time we used these forms they weren ‘ hand-written 

by the officer; they were typed up. Many times they were typed up ina 


hurry ina case when they weren't even typed by the reporting officer. 
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I signed it and I’m sure that I examined it at the time, but that’s about 
as far as it goes. 

Q. Well. would you look at it and tell me first whether that is the 
official form that was filed in this particular accident case over your 
Signature? A. Yes. sir, it appears to be. 

Q. Now. do you find on there, on page 1, the front of it, about the 
portion of the automobile that was involved in this accident? A. Yes, 
Sir, the right side. 

Q. The right side of the automobile. And is that in keeping with 
what you testified to here a little while ago that the point of impact on 
the car. as you determined it from marks on the car, was six feet back 
of the front of the right front fender? A. Well, I don't believe I testi- 
fied to that. sir. 

Q. What did you testify to, sir ?(33] A. I testified that according to 
my notes the point of impact was the extreme right front fender and 
six feet back on the right side on top of the fender. 

Q. I understand, but you couldn’t find any mark on the picture, on 
any of the pictures at the right front headlight, could you? A. No, sir, 
not on the picture, but I would — 

Q. None shownthere? A. But I would never have it in my notes 
unless I did find something. 

Q. I understand, but what kind of a mark did you find six feet back 
along the right side of the car? A. Well, in my notes I have a scratch 
in the paint. sir. So I guess that’s what I found. 

Q. All right. I would like to hand you back your rough notes here 
which apparently all of these are in your handwriting. Am I correct 
about that? A. Yes, sir. 


[35] BY MR. SEDGWICK: 
Q. And, Officer, in behalf of other counsel you identified some 


pictures here which you or someone of the Police Department took, 
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| 
and I count seven inall. You are willing to leave those here also? A. 


Yes, sir. | 


x Ke i 
i 


[36] MR. SEDGWICK: 2-A, B, C and D, E and F, G. | 

THE DEPUTY CLERK: Defendant's Exhibits Nos. 2 -A, B,C, D, 
E, F and G, for identification. | 

BY MR. SEDGWICK: 

Q. Officer, do you find on the report there that the damage and 
only property damage which was recorded on the official report was 
on the right side of the automobile? A. Yes, sir. 

Q. Did you find any evidence at all of any improper ariving of the 
vehicle on the part of Mr. Bartholomew ? 

MR. GODING: Well, if it please the Court, Iam going ito object to 
that. I think at this point he is — 

THE COURT: I think you will have to lay some fountakion for that. 
That is calling for a conclusion. Although this witness is a member— 

MR. SEDGWICK: I am asking if he found any evidence at all indi- 
cating improper driving. I haven't asked for his opinion, but whether 
he found any evidence — 

THE COURT: I heard what you said, but it is calling for a conclu- 
sion of the witness without any foundation being laid other than he is a 
member of the traffic squad. It seems [37] to the Court you have gone 
beyond the scope of any foundation that has been laid for this witness. 
It calls for a conclusion despite the fact you are not calling for the ac- 
tual evidence. | 

MR. SEDGWICK: Well, I was calling for evidence rather than opin- 


THE COURT: Well, you have not laid a foundation for jit so far. 
MR. SEDGWICK: Well, I don't know how to ask it unless I ask him 
what evidence he found, if any. 
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THE COURT: I think you are pretty well aware of the rules of evi- 
dence. This man is being asked if he saw evidence of improper driv- 
ing. Now that is a very wide scope question and it calls for expert 
opinion based upon material that occurred after the accident and from 
subsequent markings. Now. there has to be some foundation laid. 

MR.SEDGWICK: All right, let me withdraw that and ask these 
questions. 

BY MR. SEDGWICK: 

Q. Officer, do you have on the top of the report there the location 
of the accident as being in front of premises 1620 First Street, North- 
west? A. Yes, sir. 

Q. And are you familiar with that intersection apart from [38] 
what you have on the record there? A. Yes, sir. 

Q. Do you know where the fire plug is, how far south the fire plug 
is from the south line of the crosswalk? A. No, sir. 

xxx 

Q. Well, you made a full investigation, didn't you? A. Yes, sir. 

Q. Will you tell me whether in your investigation you asked for 
any witnesses? A. Yes, sir. 

Q. Any people who had seen it? A. Yes, sir. 

Q. And who among the people that were there responded as having 
seen the accident that you wrote down on your record there? A. Frank- 
lin M. Holmes. 

Q. Any other witnesses to the accident besides Franklin Holmes ? 
A. No, sir. 

MR. SEDGWICK: I believe that's all. Thank you. I have no more 
questions. 


[41] Whereupon, 


ROBERT M. WEST 


called as a witness by the plaintiff, being first duly sworn, was exam- 
ined and testified as follows: 
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DIRECT EXAMINATION 
BY MR. GODING: 
Q. Will you state your full name, please? A. Robert Mendel 
West. 
Q. And where do you live, Mr. West? A. 2300 Blue Ridge Ave- 
nue, Wheaton, Md. 


x ** 


Q. What is your employment? A. Carpenter and painter. 
~_* * 
[42] Q. And where were you working on that day on sori 26, 1963? 
A. Bates Street, Northwest. 
Q. Now, do you know the plaintiff in this case, Mr. ieee 
A. Yes, sir. | 


~_* * 


Q. Where was he working that day? A. The same address I was. 


** * 


Q. Now, at the end of the work day did you leave that building 
where you were then working or that place where you were ae work- 
ing with someone? A. Yes. 

Q. And who was it that you left with? A. Louis. 

[43] * * * | 
Q. And what was your destination? A. Florida Avenue to catcha 
bus. 

Q. Florida Avenue and what? A. First Street. 

-_*e * | 

Q. Now, about what time did you reach the vicinity of the inter- 
section of Florida Avenue and First Street, Northwest? A. About 3:45. 

Q. As you approached that intersection were you on First Street ? 
A. Yes, sir. 

Q. On what side of the street? A. On the left-hand slide going 
north. 


Q. That would be the west side of the street? A. Yes. 

Q. Now. did you get up to the corner of First Street and Florida 
Avenue? A. No. sir. 

Q. And up to what point did you get? A. About 20 feet from Flori- 
da Avenue. 

(44) Q. From the corner? A. Yes. 

Q. Was there some particular reason why you didn’t go any fur- 
ther? A. Well. there was a bunch of people standing there milling 
around. 

Q. Were there included in that group, were there children, too? 
A. Yes. school children. 

Q. Yes. Now. what was your purpose in stopping at that point? A. 
We had to wait there to cross over First Street. 

Q. What were you waiting for? A. For the light to change. 

Q. Now, as you stood there do you remember whether there was 
a hydrant? A. Yes. 


Q. And where was that with respect to where you and Mr. Abramo- 
witz were standing? A. To the right of it. 
Q. Now, as you were standing were you facing the other side ofthe 


street? A. Yes, sir. 

Q. Was Mr. Abramowitz — what side was he on? [45] A. He was 
to my right. 

Q. On your right. Well, from that point on, in your own words, 
you tell just what happened, please? A. Well, we was waiting there and 
looked up and seen the light start to change and we started to step off 
the curb, both of us together, andI got outa couple of steps and there 
was a car on First Street making a left turn into Florida Avenue. and 
just as the light changed we stepped off and started across and I hap- 
pened to look up and seen this car coming through the intersection. 

Q. Now, when you say this car, did this car ultimately — is this 
the car that ultimately was the one that was involved in the accident? 


A. Yes, sir. 
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Q. And when you stepped off where was Louis? Was he stepping 


off, too, or not? A. Yes. 

Q. Now, you had said something about a car making a left turn in- 
to Florida Avenue. Where was this car that went into Florida Avenue 
with respect to the defendant's car, the car that was in collision with 
Mr. Abramowitz? Do you understand my question? A. Not quite. 

[46] Q. Well, we will call it the Bartholomew car, the defendant's 
car that was in collision with Mr. Abramowitz. I think you said that 
there was a car that made a left turn into Florida Avenue, My question 
now simply is this: Was this car — did this car make a left turn into 
Florida Avenue before you saw the defendant's car, Mr. Bartholomew’ s 
car? A. Yes. 

Q. And was it in front then of the Bartholomew car?! A. Yes. 

Q. Now, at what point would you say that you first saw the defend- 
ant's car as you were off the curb and saw the car? At what point was 
the Bartholomew car with respect to the intersection? A. Just at the 
corner of Florida Avenue and First Street. | 

Q. Was the further side, that is, away from you or closer to you? 
A. The farthest one. | 

* 

Q. Now, do you recall whether you made some measurements -_ 
do you remember that — at my request ona Sunday morning ? A. Yes. 

Q. How wide did you conclude that Florida Avenue is or was [47] 
at that intersection? A. About forty foot. | 

Q. Now, when you saw this car coming down and gail stepped back, 
what did you do with respect or say with respect to Mr. Abramowitz? 
A. Lhollered to him to look out. 

Q. What did he do? A. He looked up, seen the car and he appar- 
ently froze. 

Q. What part of the car came in contact with Mr. Abramowitz? A. 
The right front. 
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Q. Can you be more specific? About where would that be? A. 
About the headlight. 

Q. The right or left headlight? A. Right. 

Q. Now, First Street can accommodate, would you say, how many 
cars coming south? A. Three. 

Q. Were there any parked cars in that area or below you? A. No, 


sir. 

Q. On First Street? A. No, sir. 

Q. Was there any other — at this time as this car came through 
and struck, as you say Mr. Abramowitz, was there any [48] other mov- 
ing traffic going south on First Street? A. No, sir. 

Q. Was there anything, to your knowledge, to prevent Mr. Bartho- 
lomew, the defendant, from moving to his left? 

MR. SEDGWICK: Objection. 

THE COURT: Well, I think you would have to qualify that in some 
way by the physical situation. 

MR. GODING: Very well, Your Honor, I shall make the effort. 

BY MR. GODING: 

Q. Were there any objects to the left of Mr. Bartholomew just be- 
fore the collision? A. No, sir. 

Q. Did I ask you whether or what the speed was of Mr. Bartholo- 
mew’s car when you first saw it at the northern side of this intersec- 
tion? A. No, sir. 

Q. Will you tell us if you have an estimate of what the speed was ? 
A. I would say about 30 miles an hour. 

Q. Now, at about the time or at the time of the impact what would 
you say, or do you have an estimate of the speed of that car? A.I'd 
say approximately the same. 

[49] 

Q. Now, what did you do when Mr. Abramowitz was on the ground 
right after the accident? What did you do? A.I kneeled down beside 
him, talked to him. 


x«* * 
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Q. Were you there when the police arrived? A. Yes. 
Q. Did you hear anyone ask for names of witnesses ?| 
* * * 

Q. Was there some other vehicle — was there a police vehicle 
that came, to your knowledge? Do you know whether a police vehicle 
came? A. Not to my knowledge. I can't remember. | 

Q. Did you see any policemen there? A. Yes. 

[50] Q. Did you hear the police ask — 


xe * i 
Q. Did youhear the police say anything? Did you hear any police- 
man say anything? A. No. | 
Q. What were you doing all this time until the ambulance came ? 
A. Well, while I was kneeling there I hollered for somebody to callan 
ambulance, and then I just kept talking to him to keep him from moving. 
Q. Were you standing or kneeling? A. I was kneeling beside him. 
Q. How long did you stay there at the scene of the accident? A. 
Until the ambulance left. 
Q. And did you see whether the ambulance took Mr. Abramowitz? 
A. Yes, sir, I rode with him. 
x *K * 
Q. To what hospital? A. Casualty, I think. | 
~“* * i 
[51] Q. Mr. West, I show you Plaintiff's Exhibit No. 3, for identifi- 
cation, which is a photograph, and ask you if you know what this photo- 
graph represents? A. It's at the intersection of First and Florida Ave- 
nue. | 
Q. Very well. 
(The exhibit was shown to defense counsel.) 
MR. SEDGWICK: Ihave no objection, Your Honor. 
THE COURT: Are you offering it? 
MR, GODING: Yes, I offer it in evidence. 
THE COURT: Plaintiff's Exhibit No. 3 is received ; evidence. 
“* * | 
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[52] Q. In what direction does this picture show what street, look- 
ing beyond the intersection? A. That's north on First Street. 
Q. And the intersection is of Florida Avenue? A. Florida Avenue. 
Q. Very well. 
(The exhibit was passed through the jury box.) 


x~ * OK 


CROSS EXAMINATION 


BY MR. SEDGWICK: 

Q. Mr. West, when did this accident happen? A. On Friday, April 
26. 

[53] Q. What year? A. ‘63. 

Q. And when did you last discuss the facts of the accident with 
anybody and with whom did you discuss it? A.I discussed it with Mr. 
Goding, my lawyer. 

Q. When? A. Well, different occasions. 


Q. Was he your lawyer in connection with this case? A. No, not 


mine. 

Q. Mr. Abramowitz' lawyer? A. Yes. 

Q. And when was the last time you reviewed the facts with him? 
A. Well, just before court. 

Q. This morning? A. Yes, sir. 

Q. Now, were you shown a statement, any statement signed by you 
at some prior time? A. The statement that he sent me; yes, sir. 

Q. Do you mean that Mr. Goding sent you a statement at one time ? 
A. The one me and him talked over the day we went down to where the 
accident happened. 

Q. I'ma little interested in when you went down and [54] made 
these measurements with Attorney Goding? A. On Sunday. 

Q. What Sunday? A.Ican’t say. I guess it was the week after- 
wards. 

Q. Do you mean some time following the accident? A. Yes, sir. 
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Q. Did anybody else go with you? A. No, sir — yes, Sir, my wife 
was there. | 
eK 

Q. You told us that you measured the width of Florida Avenue and 
you estimated that to be 40 feet; is that correct? A. Yes,/sir. 

Q. Did you measure the width of First Street? A. Yes, sir. 

Q. How wide was that? A. I'd say approximately 30 foot. 

Q. About a 30-foot street? A. Yes, sir. 

Q. And there were three lanes, didI understand, of traffic south- 
bound on First Street? [55] A. There are three lanes for’ First Street; 


yes, sir. 


A. That go south. 


Q. No northbound traffic permitted at all? A. No. — 


Q. Those lanes then would be approximately each one would be ap- 
proximately 10 feet wide? A. Somewhere in there. 

Q. Were those lanes marked by white lines or not? A. Yes, sir. 

Q. And I'd like to ask you a little about the cross- walks there. Do 
you know what I mean when I ask you about a crosswalk for pedestri- 
ans? A. Yes. 

Q. Were there white lines marking the crosswalk of ; this intersec- 
tion of Florida Avenue and First Street? A. No, sir, BoD: that I re- 
member. 


Q. And when you went back on the following Suitays or at some 
subsequent Sunday, you did not see any white lines marking the cross- 
walk area? [56] A. No, sir. | 
Q. Did you take the picture that counsel has banded to you? A. 
No, sir. 
Q. Do you know who did take it? A. Yes, sir. | 
Q. Who? A. Mr. Goding. 


Q. And were you present when he took it? A. Yes, sir. 
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Q. Did he take some other pictures? A. Yes, sir. 

Q. How many inall did he take? A.I can't remember how many 
he took. 

Q. Did he itake one from the north side of Florida Avenue looking 
south, which would show what the motorist or motorists southbound on 
First Street would see? A.I don’t remember. 

Q. Well, this one, you've told us something about. Where were the 
others taken from? A. Well, just from different angles. 

Q. Well, name two or three different angles? I would like to know 
how comprehensive the survey was that Sunday morning? [57] A. Well, 
he took one from where we were standing, and I believe he went 
up nearer to the corner and took another one, and I don't know how 
many more he took. 

Q. All right. Now, in the picture that you have told us something 
about, there is a fire plug there? A. Yes. 


=_* * 


Q. There is also right immediately adjacent to the fire plug an al- 
leyway, is there not? A.I believe there's a place for an alley; yes, sir. 


-_x* * 


MR. SEDGWICK: I have some pictures here I would like to have 
marked for identification. 

THE COURT: Very well. 

THE DEPUTY CLERK: Defendant's Exhibits 4-A, 4-B and [58] 
4-C, for identification. 

nee 

Q. Now, when you were walking with Mr. Abramowitz north on 
First Street and you got within a half a block or so of where the acci- 
dent happened, you were on the west side of the street, you've told us, 
and when you got to the alley at what point in relation to the alley and 
the fire plug did you intend to cross First Street? A. Just above the 
fire plug. 
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Q. And when you got to the fire plug did you immediately start to 


cross First Street, or did you wait any period of time talking to him? 
A. We waited. 
Q. You were having conversation with him, were you? A. We 


might have said a few words. 

Q. Well, he told us yesterday he was conversing with you for two 
or three minutes. Would that be your recollection about it or not? 
[59] A. It could have been, yes. | 

Q. And you were on his right — I'm sorry — you were on his left? 
He was on your right? A. Yes, sir. 

Q. And can you tell us at all what you were talking about standing 
there on the curb? A. No, sir. 

Q. Now, you spoke about, I believe you said, a bunch of t people up 
at the corner? A. Yes. 

Q. Milling around. What did you mean by milling around? A. 
Well, standing around, kids moving in and out of grownups. 

Q. And do you know what they were standing on the southwest cor- 
ner waiting to do? A. Evidently to cross the street. 

Q. Did any of them step out on the street when you stepped out ? 
A. I don't remember. 

Q. What do you mean you don't remember? A. Well, wasn't 
watching them. 

Q. Who were you watching? A. I was watching the traffic light. 

Q. Well, traffic was coming across Florida Avenue and [60] your 
line of vision would take in the people standing on the corner, wouldn't 

it? A. I guess so. 

Q. Well, when you say, if you did ever actually see the car before 
it got close to you, if you saw it before it crossed Florida Avenue, you 
would see those people standing on the curb, wouldn't you? A. Just be- 
fore we crossed I was looking across the street at the light. 

Q. All right, let's deal with that. Which light did you look at? A. 


The one across the street from where we were standing. 
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Q. The one on the southeast corner? A. Yes. 

Q. Now, when you were standing on the curb, what was that light 
showing. what color of the light was showing? A. It was showing red. 

Q. Showing red? A. Yes. 

Q. Now. tell me this, if the car was coming across a street that 
was only 40 feet wide. such as you have told us Florida Avenue was, 
and it was inthe middle of the intersection when you determine in your 
estimate that it was going 30 miles an hour — 

[61] MR. SEDGWICK: All right, I will reframe my question. 

Q. If you saw a car anywhere enter into the intersection and cross- 
ing Florida Avenue with the light red that you say you had seen, and 
you saw that car coming 40 miles an hour, or 30 milesanhour, wouldn't 
you feel it was unwise to step out into the street? 

MR. GODING: He didn't say that, if it please the Court. 

MR. SEDGWICK: I'm asking. 

MR. GODING: He didn’t say that and the question is based upon an 
assumption of an inaccurate statement or an inaccurate conclusion of 
what the witness said. The testimony — and this is very important — 
simply is he stepped off with the green light, looked up and saw this 
car after the light had changed. 

MR. SEDGWICK: Well, that’s what counsel said. I want to askhim 
on cross-examination. 

THE COURT: You may. Proceed with your cross-examination. 

{62] BY MR. SEDGWICK: 

Q. Now, my question is — forgetting the lights for a moment — 
seeing a car bearing down on you 30 miles an hour, crossing a street 
that is only 40 feet wide, why did you step out in the face of it with the 
people not stepping out on the corner ? 

MR. GODING: I object to that, if it please the Court. I don't want 
to be disputatious, but it seems to me my brother is seeking to put 
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things in this witness’ mouth. He already was out there when he saw 
this car. He's already testified. | 

MR. SEDGWICK: That's what counsel stated. | 

THE COURT: He can explain anything he wishes to. | 

BY MR. SEDGWICK: | 

Q. Is my question clear or not clear to you, Mr. West ? If it isn't 
clear I will be delighted to reframe it. A. All right. 

Q. I will reframe it in this way: When you were standing on the 
curb talking to your companion and you saw the car, wherever it was 
the first time you say you saw it, and you reached the deter mination 
that its speed was 30 miles an hour and you saw the people standing on 
the corner, my question is simply why did you step out into the street? 
A. Well, when there was a car making a left turn — 

Q. I'm not talking about that. 

[63] MR. GODING: Well, let him finish his answer, please. 

THE WITNESS: Let me explain it this way. It was making a left 
turn on Florida Avenue from First Street and the light just changed for 
the traffic on Florida Avenue to proceed, turned to green, That's when 
I stepped off the curb and then I looked up. I had gone about two steps 
and looked up to my left and seen the car coming through |the intersec- 
tion. | 


* eK 


Q. All right. Let's start then and talk about the car that you would 
like to talk about, the car that made the left turn. You are not suggest- 
ing to this jury that the car that came south on Florida Avenue and 
made a turn east in anywise came through ona red light, are you? A, 
No. | 

Q. He hada full green light, didn't he? A. Yes. | 

Q. Now, how fast was that car that made the left turn going, ap- 
proximately ? 

MR. GODING: At what point? 

MR. SEDGWICK: As it made its left turn. 


“* * 
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THE WITNESS: Maybe ten miles an hour. 
[64] BY MR. SEDGWICK: 

Q. Now. how long. as a motorist, how many seconds does a yellow 
light come on before it changes to red? A. Oh, about four seconds, I 
guess. 

Q. Don't you know it to be five seconds? A. No, sir. 

Q. All right, four or five seconds. Do youknow how fast a car 
travels thirty miles an hour, how many feet it covers ina second? A. 
No, sir. 

Q. You don’t know that a car going 20 miles an hour travels 29and 
almost 30 feet per second? A. No, sir. 

Q. You said something about your light started to change. What 
did you mean by that answer? A. Well, the light directly across from 
me. 


Q. What do you mean by it started to change? A. Well, it changed 


from red to green. 

Q. It would not show a yellow light at any time, would it, because 
it would be coming off of a red and would go directly to green? A. Yes. 
[65] Q. And while the yellow light was showing for southbound 
traffic on First Street you say approximately four seconds would be the 
timing of the yellow light being on either alone or in conjunction with 

the green? Do you agree with that? A.I don't understand what you 
mean. 

Q. Well, had you been to that intersection before to know how the 
lights worked? A.I had been through the intersection. 

Q. All right. What I want to know is when the green light is ready 
to leave and the yellow light to come on, does the green light stay on 
with the yellow light or does the green light shut off and then the full 
yellow show by itself for four seconds? A. Well, different lights show 
different ways. 
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Q. That's why Iam asking you what you know about this intersec- 
tion. A. About this one, I couldn't say for sure. 

Q. You are telling us that the car that came southbound and made 
a left turn entered Florida Avenue ona green light? A. Yes, sir. 

Q. And was it about that time that you first caught a glimpse of the 
car which became involved with Mr. Abramowitz? A. No, sir. 

[66] Q. When did you see that car? A. When the car was making 
its left turn and the light changed and I stepped off the curb. 

Q. Now, how far was the car that was in collision with Mr. Abram- 
owitz? How far was that car from you, or where was it in the inter- 
section when you stepped off? A. It was — whenl stepped off it was 
coming, well, the corner of First and Florida Avenue, the north cor- 
ner of it. ! 

Q. And is that when you, in watching it, determined its rate of 
speed as you've told us? A. Yes. 

Q. And why then did you step off seeing a car coming at that rate 
of speed? A. I was off two steps from the curb when I looked up and 
seen the car. | 

Q. How quickly did the car come to you? A. Pretty fast. 

Q. Well, what did you have time to do? A.I stepped back and 
looked, seen Louis was out in the street, and I hollered at him. 

Q. But he didn't step back? A. No. 

Q. How quickly was he involved with the car? A. Pretty fast. 

[67] Q. Which way did you turn around to step ae or did you 
just step — A. I just stepped straight back. 

Q. Straight back? A. Yes. | 

Q. And did you step back up on the curb? A. Yes. | 

Q. Now, at that instant when you stepped up on the curb and you 
saw Louis there and you saw the car coming, were any other people 
stepping out into the street? A. I don't remember. | 

Q. What do you mean you wouldn't remember? A.I wasn't watch- 


ing for people. 
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Q. Now. what part of the car did you say Mr. Abramowitz hadcon- 
tact with? A. The right front. 

Q. What part of the right front? A. Right around the headlight. 

Q. What did vou see about the headlight that made you think that 
part of the car was involved? A. That’s where it hit him. I seen ithit 
him. 

. Now. did you go look at the car? A. No, sir. 

. You didn’t look at the car? [68] A. No, sir. 

. Wasn't the car right there after the accident occurred? A. Yes. 

. You didn’t even glance at the car? A.I looked up at it but I 
didn’t go over to it. 

Q. Let me hand you some police-taken pictures here and ask you 
if you see the marks on the side of the Bartholomew car? 

Q. Did you see that damage on the car shown on the police pictures 
there ? 

(The witness examined the photographs.) 

A. There's something on the fender. 

[69] Q. What part of the fender? A. The top of it. 

Q. Near the radio antenna? A. Yes. 

Q. Now, look at the picture that shows the front fender, the front 
of the front fender, and I ask you if you see any mark onit? A. None 
that I can distinguish. 


=e * 


Q. Do you remember asking the police to which hospital Mr. 
Abramowitz had been taken? A. No, sir. 

Q. Do you now deny that you told the police that? 

MR. GODING: Well, he’s just answered the question, if it please 
the Court. This is repetition. I don't think it is helpful. I think he is 
arguing with him now. 

MR.SEDGWICK: The witness has said that he accompanied this 
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man in the ambulance to the hospital and this question acy has to do 
with whether that is so or not. ! 

THE COURT: Well, he may ask him the question. Proceed. 

BY MR. SEDGWICK: | 

Q. Didn't you ask the police to which hospital Mr. Abramowitz had 
been taken because you wanted to know? [70] A. I didn’t have toaskhim. 
I went with Mr. Abramowitz. 

Q. You still say you went in the ambulance with him)? A. Yes, sir. 

Q. All right, sir. I hand you here a typewritten statement of two 
pages and ask you to read it and to tell me whether your signature ap- 
pears at the end of the second page. | 

(The witness examined the statement.) | 

A. Yes, sir. 

Q. Mr. Goding, Mr. Abramowitz’ lawyer, gave that statement to 
me two weeks ago. Does that correctly state what happened, as youre- 
call? A. As far as I remember; yes, sir. | 

Q. Were you in fact headed for a bus over on the northwest corner 
of Florida Avenue and First Street? A. Well, it was the north corner 
of Florida Avenue, yes. | 

Q. Do you not say in there that you were headed, your destination 
was the northwest corner of First and Florida Avenue? Isn't that what 
you stated there? A. Yes, sir. | 

Q. You've stated something different today, haven't you? A. Not 
that I remember. | 

Q. Well, were you going to cross First Street or were you going 
to cross Florida Avenue to reach the northwest corner ? | A. We were 


going across First Street. 

[71] Q. Why did you say shortly after this accident happened that 
you were going to the northwest corner of Florida Avenue ? A. Well, I 
didn't know what the directions were then. I know there's north and 
south. | 
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Q. Well, the same day that you and he took the picture that you 
identified — 

MR. GODING: Just a moment. If it please the Court, the evidence 
is that I took the pictures. Iam going to suggest, with all due deference 
to counsel. Iam going to suggest that in framing his questions that he 
state facts if facts have to be stated in his questions. This witness had 
nothing to do with taking photographs. He’s testified I took the photo- 
graphs. 

MR. SEDGWICK: That’s what I mean. 

Q. Now, at that time in relation to your statement here that is 
typed up, and I presume typedup in his office rather than at your place, 
you said you didn’t type it up, didn't you? [72] A. No, sir. 

Q. He typedit up? A. Yes, sir. 

Q. Now, when you signed it, did you read it? A. Yes, sir. 

Q. And you saw that it was stated in there quoting you as being 


headed for the northwest corner to take a bus? A. Well, as far as that 
goes it wouldn't have mattered to me whether I had seen it or not as far 
as the direction of it was. 

Q. Pardon? A. As far as the direction of it was. 

Q. Well, why, if you didn’t think it was important that you were 
going to the northwest corner to get the bus there, why did you put it in 
the statement at all? 


~<* * 


[73] (Statement of Robert M. West was marked Defendant's Ex- 
hibit No, 5, for identification.) 

Q. * * * From the time you became aware that you might be hit and 
decided to step back, how quickly was Mr. Abramowitz hit? I couldn't 
say offhand. 

Q. Can you indicate in any fashion? A. I guess five or six seconds, 
seven seconds. 
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Q. Do you mean he had five to seven seconds to is ae car if he 
had chosen to? [74] A. He didn’t see the car. 

Q. How do you know? A. If he had seen it he would have stepped 
back, the same as I did. 

Q. A deduction of yours. Then in your statement you; ‘have said 
that he didn't see the car also? A. Yes. 

Q. Was that perhaps because he hadn't looked, would you know ? 
A. Well, evidently he seen the light change, the same as I did. 

Q. You are assuming something? A. Yes, sir. | 

Q. That's a deduction on your part? All right, let me ake you 
this: When you were kneeled down by him talking to him, as you say, 
where was his body in relation to the mouth of the alley? A. To the 
mouth of the alley ? 

Q. Or the fire plug or any other place? A. Well, it was about five 
foot from the curb, I think, his feet. 

Q. Where was his head? A. Laying out towards the middle of the 
street. 

[75] Q. Did the car run over him? A. Run over him b 

Q. Yes. A. No, sir. | 


~_** 


Q. * * * In your statement here you say: 'T took only a step or two 


when I saw a big light car in the curb lane bearing down on me on my 
left." A. Yes. 


Q. Is that correct? A. Yes. 

Q. Now, I will have to hand you this statement again and ask you if 
you will read to the jury, please, the sentence where you say you hol- 
lered to him, to the end of the paragraph, and then tell me whether that 
is correct or not. 

MR. GODING: Did you ask him to read it out loud? 

MR. SEDGWICK: Yes. 

THE WITNESS: From where you said — ‘1 hollered , 
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MR. SEDGWICK: Yes, ‘1 hollered’ and then what you said about 
the accident. 

[76] THE WITNESS: Yes. ‘T hollered, he stopped and apparently 
froze when he saw this car on top of him. The car hit him in its right 
front, threw him into the air and he landed on the ground, feet towards 
the curb, head towards the center of the road. His feet were about two 
feet fromthe curb. Louie was about five or six feet from the curb when 
he was hit. The car moved a short distance after the impact."’ 

BY MR. SEDGWICK: 

Q. Does that refresh your recollection that instead of his feet be- 
ing out about five feet from the curb and his head still farther out, that 
his feet were within two feet of the curb? A. Yes. 

Q. And your other answer was inerror, wasn't it? A. Yes. 


x~* 


REDIRECT EXAMINATION 


BY MR. GODING: 

Q. Iam going to ask you, Mr. West, to read entirely Defendant's 
Exhibit No. 5 which already has been identified as the statement that, 
as you say, I had typed up based on information that you had given me 
on some Sunday morning following the accident. Will you read it from 


beginning to end to the jury, [77] and slowly, please. A. "On Friday, 
April 26, 1963...” 
Q. Excuse me just a moment. I want you to read everything from 


the beginning, from the very top, every word on that page. A. "August 
5, 1963 — Abramowitz vs. Bartholomew.” 

Q. Abramowitz vs. Bartholomew? A. Yes. 

Q. Go ahead. A. ‘Statement of Robert M. West, 2300 Blue Ridge 
Avenue, Apartment 302." Apartment 30, you have. 

Q. Isn't there a pencil mark or pen mark? A. No. 

Q. I guess it didn't come through. A. (Continuing) ''Wheaton, Mary- 
land, Telephone No. 949-6143. On Friday, April 26, 1963, at about 3:45 
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p.m., I was with Louie Abramowitz on our way home from work. We 
were Standing a little way down from the southwest corner of the inter- 
section of First Street and Florida Avenue, Northwest, planning to cross 
over First Street to the northwest corner to the bus stop. First Street 
is about 30 foot wide. Florida Avenue is about 40 foot wide. The weath- 
er was cloudy, fair, and the street dry. There were a lot of people 
lounging against the window of the store on the southwest'corner, anda 
large [78] number of people on the sidewalk nearby. There are three 
lanes for traffic on First Street, which is one-way south. There are 
traffic lights on all four corners. Just before I started to cross First 
Street I was standing on the curb closer to the intersection than Mr. 
Abramowitz. He was beside me to my right. We were near the corner 
to the left of the hydrant. I looked to my left and sawa car starting to 
make a left turn into Florida Avenue. Just at this time the light changed 
green fortraffic on Florida Avenue. I looked to my right and saw Louie 
beside me. Then I stepped off the curb. I took only a step or two when 
I saw this big light car in the curb lane bearing down on me on my left. 
I stepped back quickly and saw that Louie, who was walking beside me, 
hadn't seen this car. I hollered, he stopped and apparently froze when 
he saw this car on top of him. The car hit him in its right front, threw 
him into the air and he landed on the ground, feet towards the curb, 
head towards the center of the road. His feet were about two feet from 
the curb. Louie was about five or six feet from the curb when he was 
hit. The car moved a short distance after the impact. When I first saw 
the car it was going at least 30 miles per hour. It was still going fast 
when it struck Louie, but I don't know how fast, maybe a little slower. 
There were no cars parked on First Street in the area of the accident. 
There were no cars behind the car involved in the accident, but (79] I 
did see some cars passing that car a short time later. I presume it was 
after the light changed to green for the First Street traffic. The driver 
of the car had plenty of time to stop or move to his left to avoid hitting 
Louie. I stayed at the scene of the accident until the ambulance took 
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Louie to the hospital. The police did not ask for my name and I did not 
hear them ask ifianybody saw the accident. Robert M. West." 

Q. Now. Mr. West, do you know the circumstances under which I 
sent this copy which is now Defendant's Exhibit No. 5, to my brother, 
to Mr. Sedgwick? A. No, sir. 

Q. Do you recall, as you have already testified, that I spoke to you 
on a number of occasions after you signed this statement and sent it 
back to me? Do you remember that I called you ona number of occa- 
sions? A. Yes. 

Q. What was the purpose of that? A. To discuss this. 

Q. All right. Was there something about someone trying to get to 
see you? A. Yes, sir. 

Q. And who was that? A. Some men from some company. 

Q. In behalf of the defendant? [80] A. Yes, sir. 

Q. Did I talk to you about coming to my office so they could talk 
to you fully? Is that true? A. Yes, sir. 


Q. Was there difficulty in getting you to come in? A. Yes, sir. 
Q. Why was that? A. Because on weekends I just travel around a 


MR. GODING: Thank you, I think that’s all. 

MR. SEDGWICK: I have no further questions. 

THE COURT: The witness may step down. 

MR. GODING: These have already been admitted, haven't they ? 

MR. GODING: I should like to offer in evidence, if it please the 
Court, all these pictures that were left by the police officer, Defend- 
ant’s Exhibits — 

MR. SEDGWICK: I have no objection, Your Honor. 

[81] THE COURT: Defendant's Exhibits 2-A to G, inclusive, re- 
ceived in evidence. 
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MR. GODING: Thank you, Your Honor. Now, may it please the 
Court, and ladies and gentlemen of the jury, I should like to offer in 
evidence certain traffic regulations which have been identified in the 
pretrial order, Your Honor. | 
THE COURT: On page 2? | 
MR. GODING: Yes, Your Honor, of the Pretrial Examiner's order, 
page 2 of that. | 
THE COURT: Three regulations ? | 
MR. GODING: Yes, Your Honor. | 
THE COURT: Very well. You may proceed. | 
~_* * i 
[82] THE COURT: Is that agreeable to counsel? 
MR. SEDGWICK: I wanted them identified, and I'm trying to follow 
him on his pretrial statement here. 
x* * * 
MR. GODING: And 54. 
MR. SEDGWICK: I object to 54 only. | 
xe * 
THE COURT: You are now offering the ones that are mentioned in 
the pretrial — 10, 22 and 99 — is that correct. | 
MR. GODING: 54 is also mentioned, Your Honor. 


x** * 


[83] THE COURT: Yes, you are correct, they are all mentioned. 
You may read the ones to which no objection has been made. 
MR. GODING: Section 10(a) Broe ides — it is ee "Obedience 
to Traffic Signs, Signals or Devices." 
(a) The driver of any vehicle shall obey the ingtructions of 
any official traffic control devices applicable thereto placed in ac- 
cordance with the provisions of these regulations unless otherwise 


directed by a police officer, subject to the exceptions granted the 


driver of an authorized emergency vehicle in these regulations.” 
“_* * 
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"22 (a) — Speed Restrictions. 

(a) No person shall drive a vehicle on a street or highway at 
a speed greater than is reasonable and prudent under the conditions 
and having regard to the actual and potential hazards then existing. 
In every [84] event speed shall be so controlled as may be neces- 
sary to avoid colliding with any person, vehicle or other convey- 
ance on or entering the street or highway in compliance with legal 
requirements and the duty of all persons to use due care." 

99(c) provides: 

“An operator shall, when operating a vehicle, give his full 
time and attention to the operation of the same." 
I should like to make a tender of Section 54, Your Honor. 
THE COURT: You may do so. 
MR, GODING: Thank you. 
THE COURT: Is there objection to 54? 
MR. SEDGWICK: I had objected to it before because Iam unaware 


of any evidence to support that particular regulation. 

THE COURT: Well, I think it is all a question of fact for the jury. 
You may proceed with Section 54. 

MR. GODING: Thank you. Section54is captioned "Driver to Exer- 
cise Due Care." 


"Notwithstanding the provisions of this Article, Article II, 
Section 11, every driver of a vehicle shall exercise due care to 
avoid colliding with any pedestrian [85] upon any roadway andshall 
give warning by sounding of horn when necessary and shall exer- 
cise proper precaution upon observing any child or any confused 
or incapacitated person upon a roadway."’ 

THE COURT: There is nothing in this involving children, is there? 
MR. GODING: No, Your Honor, there isn't. 

THE COURT: Just read the pertinent part. 

MR. GODING: I did. Iam sorry. I have completed it. 
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THE COURT: Very well. You will be instructed, ladies and gen- 
tlemen, on these traffic regulations, it is a matter for your! determina- 
tion as to whether they are applicable and whether they have been vio- 
lated. | 

And with that, may it please the Court, the plaintiff rests. 

xe 

MR. SEDGWICK: If the Court please, I have a legal matter which I 

would like to present to Your Honor, andI presume — 
[86] x * OK 
(The jury left the courtroom.) ! 

THE COURT: Counsel may proceed. 

MR, SEDGWICK: If the Court please , in behalf of the defendant I 
move for a directed finding, a directed verdict in favor of the defend- 
ant upon the ground of the plaintiff's admitted negligence. It has been 
conceded here by counsel for the plaintiff that the plaintiff, was not ina 
crosswalk. This being so, the motorist would have, under the regula - 
tions, the right of way over a pedestrian. The important factor of neg- 
ligence, as I see it from the plaintiff's testimony, is that he never saw 
the automobile prior to its striking him, as he put it. He admitted there 
was no obstructions up in the direction of Florida Avenue jto prevent 
his seeing what might be coming down across Florida Avenue, and to 
use his exact words he said, ‘It was right on me when I first saw it.” 
And in another place in his deposition he said, "I was lying on the floor 
when I first saw it." — indicating that the accident had already [87] 
happened. To cement the point, I asked him to indicate the time inter- 
val as to how quickly from the time he saw it happen, and'the snap of 
the fingers was used to indicate his total lack of observation of the car. 


~* * 


[89] THE COURT: Mr. Sedgwick, may I interrupt you to say that 
the Court feels that in this case the question is not whether or not the 
plaintiff was negligent as the decisive and definitive question. The ques- 
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tion is the applicability of the doctrine of last clear chance. We can 
save a lot of time if you will just address yourself to that. 

[99] THE COURT: We will take a recess at this time, and the 
Court will overrule the motion. 


Whereupon, 
CHARLES LEROY BARTHOLOMEW 


the defendant. called as a witness in his own behalf, being first duly 
sworn, was examined and testified as follows: 


DIRECT EXAMINATION 


BY MR. SEDGWICK: 

Q. Mr. Bartholomew, would you please tell us your full name? 
A. Charles Leroy Bartholomew. 

Q. And where do you live, sir? A. 900 Newhall Road in Silver 
Spring. 

Q. Now, were you the owner and operator of the automobile that in 
some fashion became involved with Mr. Abramowitz on April 26, 1963? 
A. I do own it, yes. 

[100] x x 

Q. And where had it been that you picked it up to drive it that 
brought you ultimately to where the accident occurred? A. Out at the 
Chevrolet dealer in Silver Spring, Wilson Pontiac. 

Q. And what had you been having done with it? A. Well, I just had 
the oil changed and serviced. 


Q. And where were you going that brought you in the vicinity of 
Florida Avenue and First Street? A. I was going back to my office to 
pick up my mail which I usually did around late afternoon. 

Q. What is the street address of your office? A. 51 Louisiana 
Avenue, Southwest. 


53 


Q. Well, I will show them to you a little bit later. But tell me as 
you were driving the car, where did you get on to First Street? A. 
Well, I usually come down First Street because it was one-way at that 
time, and I get on at Michigan Avenue. I pull up off Michigan Avenue 
and come right on down and that [101] brings me into my office. 

Q. Before you describe the accident itself, as you approached 
Florida Avenue from the north, tell us something about the condition 
of traffic coming south with you? A. Well, the traffic was fairly heavy 
along that time of the evening. It usually was. I don’t know what it is 
now, of course. And I was moving along with probably, I don't know 
how many cars exactly, but there were quite a few, and we were com- 
ing along and we got down to R Street which cuts in just a little bit 
north of Florida Avenue, and the light was red then, but before I got 
very far it had turned green, and I had already slowed up and traffic 
was probably moving along maybe 20 to 25 miles an hour. 

Q. Let me interrupt you there just a moment. R Street is how far 
north of Florida Avenue? A. Well, I never measured it. As a matter of 
fact, I have never been back there since. 

Q. Well, I mean is it about one block? A. Oh, no, it is about less 
than a half block, not more than a half a block. 

Q. Now, as you had already crossed R Street and that’ s behind you 
and you looked ahead to Florida Avenue, what was the condition of the 
traffic light for you and the other motorists? A. Green. 

[102] Q. And when you lookedand observed the light, how many 
cars were infront of you, either directly infront of you or to one side 
but in front of you? A. Well, there were several cars in the group, 
and there wasn't anybody in front of me at all and neither was there — 
the cars on my left, how many there were I don't know. | 

Q. How many of these cars crossed Florida Avenue ina straight 
line without making any kind of a turn into Florida Avenue ? A. Well, I 
wouldn't be able to say how many, but there were several, several cars 
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that went right along, and then a lot pulled on past even after the colli- 
sion. 

Q. And which lane of the three that we've been told about was your 
car in? A. Iwas in the right lane. 

Q. Now. when you entered the intersection of Florida Avenue, what 
was the condition of your light? A. Green. 

Q. And at what rate of speed were you crossing Florida Avenue ? 
A. Well. I couldn't have been going more than 20 miles because with 
the hydromatic'shift, when you slow down you've got to get up about 20 
miles to get in high gear again. 


Q. What gear were you in?{103] A. I was in intermediate gear. 


Q. Now. as you crossed Florida Avenue were you aware of any 
pedestrians standing on the sidewalk there? A. Oh, there were quite 
a group of people standing scattered all along the street, the curb line, 
waiting for the light to turn, apparently. 

Q. And what color light did those people have? A. Red. 

Q. And did any of those people step down on you at all? A. Noone. 

Q. Pardon? A. No one stepped down. 

Q. No one stepped down. Now, how far south of the curb line of 
Florida Avenue was your car when you first became aware of Mr. 
Abramowitz or'the man who later turned out to be Mr. Abramowitz? 
A. Well, it was probably 20 feet. 

Q. And what was the first knowledge you had of him or any man 
stepping out on you? A. Well, the first thing that happened, he come 
off the curb and hit the side of my car right in front of the radio anten- 
na and he bounced up. I can still see his face in the windshield. And 
then he skidded off and one arm went around the radio antenna and he 
went down on the ground. 

[104] Q. What did youdo the moment that happened? A. I slammed 
right on the brakes just as quick as I could. 

Q. And did you stop your car immediately ? A. I did. Well,he was 
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about five foot back. When I got out of the car, he was about five foot 
back of my car. | 

Q. How close, in your judgment, was he to the curb that he had 
stepped from? A. Well, he was probably two or three feet. It happened 
so suddenly I wouldn't be able to — 

Q. Are you able to say whether or not any part of your car passed 
over him at all? A.Ican't say definitely that it did. 

Q. Do you have any recollection that it did or didn’t ? A. 1 don't 
believe it did. It would have bounced up if it had. 

Q. You felt no such sensation of rolling over anything? A. No, sir. 

Q. Now, what did you do then the instant you stopped your car? A. 
I got out and went back and asked him if he was hurt very bad. I knew 
he was hurt because he had a bump up here on his forehead, but there 
was no blood coming from it or anything like that, or no apparent blood 
from anything, but he mumbled something and reached down for his leg, 
and that's when the [105] ambulance pulled up. Then the police, about 
four or five police squad cars came and everything was in a real tur- 
moil and things happened so quickly that I just didn’t — | 

Q. Did you then get back in your car and move it to any place? A. 
I pulled it over to the curb under the instruction of the police to let the 
traffic get through. There was a whole mob of cars piled up by that 
time, and then the Fire Department rescue squad and ambulance, and I 
don't know how many cars. There were a lot of them. | 

Q. Have you told us all of the conversation that you haid with Mr. 
Abramowitz on that occasion? A. Well, Mr. Abramowitz didn't answer 
me, of course. He just looked and stared at me, and then in a minute 
or two some young fellow witha sweater tied around his waist come 
" And there 
was some mumble. I couldn't hear because I had stepped back then, 
and I didn't say any more. I went back to my car. 


there and said, "Lay down, lay down, lay still, don't move. 


Q. You saw a young man here today named Robert West. Was he 
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the young man that you referred to? A. He looked like him. Now, of 
course. I couldn't be sure. It’s been three years ago. 

Q. Where had he come from after you had finished talking cr be- 
ing down with Mr. Abramowitz ?/106] A. I haven't the slightest idea. 

Q. Did Mr. West indicate to you or to anybody there that he had 
seen the accident? A. He didn’t say anything to me about it. 

Q. Now, when the police took charge of what was going on, didthey 
ask questions of the people around whether any had seen the accident ? 
A. They did. 

Q. And who responded? A. A man that works in the dairy there, 
a Mr., I think it’s Holmes. 

Q. Did the young man that you saw come up afterwards and kneel 
down talking to him, did he inform the police that he had seen the acci- 
dent? A. I didn’t hear him say anything at all because I got back to my 
car then when all the police and the ambulance was there, and they told 
me to pull it over to the curb, which I did. 


Q. How long did you remain at the scene of the accident? A. Oh, 
I was there for about three-quarters of an hour because I waited on the 
police, and they made out the report, and they asked me the questions 


and they made photographs of the car and everything. 

Q. Now, how long did the plaintiff, Mr. Abramowitz, remain there 
before he was removed? [107] A. Well, I wouldn't be sure, but I think 
it was probably about 15 or 20 minutes. 

Q. And how was he removed? A. They carried him away in an am- 
bulance. 

Q. And who went with him, if anybody? A. No one that I know of. 

Q. You heard the young man say this morning that he accompanied 
Mr. Abramowitz in the ambulance. What can you tell us about that? A. 
Well, he said that after the ambulance had gone he asked the police 
there what hospital they had taken him to. 

Q. You heard that yourself? A. I heard that myself. 


~_* * 


[108] CROSS-EXAMINA TION 


BY MR. GODING: 

Q. Well, Mr. Bartholomew, are you suggesting that you can say 
positively that the man who was here this morning, the plaintiff’ s last 
witness, Mr. West, was the same person who asked the police what hos - 
pital the plaintiff had been taken to? A. This same — the one I have 
reference to is the one who had the sweater tied around his waist back- 
wards. I mean the sweater was off because it was warm, and he had 
the sleeves of it tied around his waist here and he was bending down in 
the street and he’s the same man who asked the police what hospital he 
was taken to, and they said Casualty Hospital. He said, "Well, I'll see 
him there.’ 

Q. Mr. Bartholomew, will you answer my question now. You say 
positively that the man who was here this morning who identified him- 
self as Mr. West was the man who asked the police that question? A. 
As far as I know he was. 

Q. Didn't you earlier say that you couldn't be sure who this man 
was who had this sweater tied around his middle and was kneeling down ? 
Didn't you say that earlier ?(109] A. I said that he looked like the same 
man. Of course, it’s been quite a long time ago and I had never seen 
him before or since until he appeared in the court. 

Q. Do you want to leave it then — 

MR. SEDGWICK: Well, it isn't a question of whether a witness 
wants to leave something. 

THE COURT: What were you starting to say ? 

BY MR. GODING: 

Q. How do you want to leave it, Mr. Bartholomew? | 

MR. SEDGWICK: I object to that. It isn't how do you want to leave 
it. 


MR. GODING: I didn't interfere with counsel's biecbeoution: 
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THE COURT: Just ask the question of the witness in such a way to 
elicit facts regarding the circumstances. 

MR. GODING: Very well. Your Honor. 

BY MR. GODING: 

Q. Mr. Bartholomew. can you say positively that this Mr. West 
who was here this morning is the one and same man — 

MR. SEDGWICK: I submit — 

MR. GODING: May I finish my question? 

BY MR. GODING: 

Q. (Continuing) — who asked the police the question that you have 
already referred to? 

[110] MR. SEDGWICK: I submit the witness has answered that 
question put to him by the same attorney. 

THE COURT: It may be repetitious. The witness may answer the 
question. 

THE WITNESS: In my opinion, yes. 

“ax 

Q. And how old was that car? How many miles had been drivenon 
that car at the time of the accident? A. Well, I don't know exactly. The 
car wasn’t very old. 

Q. About how many miles? A. Probably three thousand. 
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[111]Q. Allright. Now, what was your destination when this ac- 
cident happened? Where were you going? A.I was going to my office. 
Q. And did you have an appointment there with someone? A. I did 


not. 
Q. Where were you coming from? A. I was coming from Silver 
Spring. 
ara 
Q. Very well. Now, Mr. Bartholomew, as you approached Florida 
Avenue coming south on First Street, you were in, I think you say, the 
right lane? A. That's right. 
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Q. Was there a car directly in front of you? A. There was not. 

Q. Was there any car that you saw ahead of you that [112] turned 
left into Florida Avenue? A. There wasn't any car ahead of me. 

Q. Now, right after the accident did you have a talk with Officer 
Carney who testified here yesterday? A. He's the man who took the 
report. 

Q. And you had a talk with him? A. 1 did. 

Q. Did you hear him testify yesterday? A.I did. | 

Q. Did you hear him say that as you approached Florida Avenue 
the car in front of you made a left turn into Florida Avenue, but that you 
didn't have to slow down for it? Did you hear him testify to that? A.I. 
heard him testify to that. 

Q. Do you say that what he has testified concerning this as having 
been told him by you, you say that that is true or not? | 

MR. SEDGWICK: I object to the form of the question. | 

THE COURT: That is improper cross-examination. | 

BY MR, GODING: | 

Q. Did you tell him that? A. I don't recall that I did.: ! 

Q. Do you recall what you did tell him as to the state of the traffic 
moving south ahead of you or to your left on First Street as you ap- 
proached Florida Avenue ? | 

[113] **% | 

A. I told him that there were several cars coming along there and 
there were two or three abreast with me, but not any car was ahead of 
me. | 

Q. They were abreast of you? A. That's right. 


»_* * 
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Q. Yes. On the right side going south where this accident occurred 
where you car came in contact with the plaintiff, in that vicinity did you 


see any other person off the sidewalk and in the traveled part of the 
road? A. I did not. | 


60 


Q. Now. at some time someone in your behalf took some pictures; 
is that right. or pictures of your car following the accident — is that 
right? [114] A. The police took the pictures following the accident. 

Q. Well. didn't some representative of a company in your behalf 
take some pictures after the accident? A.I don’t recall. 

Q. Allright. Well, let me ask you this, sir. 

MR.SEDGWICK: I have some pictures. 

MR. GODING: No. please, may I conduct my examination, if it 
please the Court? 

THE COURT: Will counsel approach the bench briefly, please. 

(At the Bench:) 

THE COURT: I don’t know what you are trying to elicit from this 
witness or what you are seeking to elicit, but I want to caution you that 
you are on perhaps dangerous ground, because you may elicit from the 
witness a reference that might cause the Court to declare a mistrial. 
Do you understand what I am talking about? 

MR. GODING: I might say I mentioned to Mr. Sedgwick — 

THE COURT: What is that? 

MR. GODING: I might say that I mentioned to Mr. Sedgwick that I 
wanted to get into this area because in the deposition pictures had been 
taken. 

THE COURT: At this time Iam only giving you this suggestion for 
your own benefit. I think if as a result of [115] your examination of this 
witness material should be developed in the record which would cause 
the Court to feel it should declare a mistrial, Iam afraid I might have 
to hold you responsible for it. 

MR. GODING: I have some difficulty. May I ask you to read this. 

THE COURT: I do not know what you want me to read it for. You 
make up your own mind how you want to conduct your examination. 

MR. GODING: Very well, I think I can avoid it. I will not invite 
that word, I definitely won't. 
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MR. SEDGWICK: If Your Honor please, I would like to day this. 
The last question that brought us to the bench was, dida representative 
of your company. Now, that's getting awfully close to meaning an insur- 
ance company. | 
MR. GODING: I said a company in your behalf. | 
MR. SEDGWICK: Well, any company, you don't put it that way. 
(In Open Court:) | 
BY MR. GODING: 
Q. Do you remember, Mr. Bartholomew, depositions that were 
taken in my office on Tuesday, January 28, 1964? A.I recall, yes. 
MR. GODING: I refer to page 20 of the deposition of [116] the de - 
fendant, may it please the Court. 
BY MR. GODING: | 
Q. And I asked you this question: | 
"Question: Did you have pictures taken of your car'? 
"Answer: I did. 
"Question: Where are those pictures now? 
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"Answer: Iam not sure.. 

Do you remember my questioning you in that manner and your an- 
swers? A. I don't recall but if it’s there I probably made that state- 
ment, | 

Q. Well, at some time after that did you have some talk with your 
attorney concerning these pictures? A.I don't recall that I did. 

Q. Do you recall now that pictures had been taken? A. Well, now 
since you've mentioned it, it's possible, but I wasn't sure. I'm not sure 
yet. ! 

Q. Well, do you want to change this testimony? My question: 

"Question: Did you have pictures taken of your car? 
"Answer: I did." 

Do you want to change that now? A. I suppose I should change it if - 

I testified to that to you, but I had forgotten about it. | 


“* * i 
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[117] MR. GODING: May Ihave the police pictures, please? 

Q. Before this accident would you say that your car was without 
any marks on it? A. I would. 

Q. I show you Plaintiff's Exhibit 2-G and ask you to look at the 
right front headlight and tell us whether that mark shown on that photo- 
graph of the right front headlight or the rim around it was there before 
this accident? A. It was, if that’s a mark. There's no mark until this 
day on the car, not in the front there. 

Q. You say there is no mark? A. There's no mark there. 

[118] Q. There’s no mark there now or then? A. Or then. There 
has never been any mark on the front of it. 

Q. Let me ask you this, Mr. Bartholomew: The marks — were 
there marks on this car as a result of the impact between the car and 
the plaintiff? A. There was on the side near the radio antenna. 

Q. Yes. Were they removed? Were those marks repaired? Were 
they taken care of? A. They were. 

Q. Were all the marks on that car following the accident taken 
care of? A. Well, that was the only mark on there on the side of the 
fender. 

Q. That was the only mark? A. That's all. 

Q. Did you hear the officer testify that there were on the side 
now, the side of the car, that there were two marks? A. Yes. 

Q. You did hear him testify to that? A. That’s right. There were 
two marks there where his body and his elbow hit the side of the car. 

Q. I refer again to — strike that, please. I refer now to Defend- 
ant’s Exhibit 2-A, and ask you [119] if you can see on this photograph a 
mark on the metal rim surrounding the right front headlight? A. No, I 
don't see any mark. 

Q. You don't see any mark there? A. No. 


+ + * 
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[120] REDIRECT EXAMINATION 
BY MR. SEDGWICK: 
Q. Mr. Bartholomew, how close was your car to Mr. Abramowitz 


the moment he stepped off the curb? A. Why I imagine it was probably 
two feet to a couple of feet from him, not more than that, because if I 
had been going slower I would have probably hit him fully and run over 
him. As it happened I was just going at the right speed so that he didn't 
get in front of the car, but he just went on the fender and just skidded 
right on top, and he turned — and I can just see his face right in the 
windshield — and I said, "Oh, no," and I jammed on the brake, and as I 
jammed on the brake he skidded on around the side of the car and onthe 
ground, so I got out and run back right away. 

Q. All right, we have had that from you. Did you have any oppor- 
tunity to avoid this accident? 

MR. GODING: Well, just a moment, please. I object § to this. 

MR. SEDGWICK: It is one of the issues in the case, Your Honor. 

MR. GODING: This is not the fact. 

THE COURT: Well, that is an issue that the jury has to decide in 
the case. 

[121] THE WITNESS: I had no opportunity. | 

THE COURT: Please. I am afraid that is calling for a conclusion. 
The jury is able to appraise all the evidence and make their decision. 
You can ask for any fact, but you are not asking for a fact) you are ask- 
ing for the conclusion of a witness. It is my conclusion it is a matter 
for the jury. 

BY MR. SEDGWICK: 

Q. Mr. Bartholomew, why didn't you turn to the left ? | 

MR. GODING: I am going to object to this, may it please the Court. 
Why he did or did not, the motive or cause, I don't think is helpful to the 
jury. 

MR. SEDGWICK: Iam sure counsel is going to argue to the jury 
that my driver should have turned to the left to avoid — 
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MR. GODING: May it please the Court, he is asking leading ques- 
tions. He didn’t permit me to doit. Iam going to ask that he be held 
to the rule. 

MR. SEDGWICK: Iam willing to be held to the rule. Iaskeda 
question thatiis not a leading question. I asked him why he didn’t turn 
out and avoid the man. 

MR. GODING: May it please the Court, that is not a question that 
goes to physical fact. It is asking for a conclusion again. 

[122] THE COURT: Iam very much afraid that is a conclusion 
rather than a fact. The jury can make the determination as to what the 
motivation was based upon. evidence rather than conclusions of wit- 
nesses. I think that itis invading the province of the jury and calls for 
a conclusion of the witness. which I think is improper. 

BY MR. SEDGWICK: 

Q. Then, Mr. Bartholomew, did I understand your previous answer 
that the moment he stepped off the curb your car was about two feet 
from him? A. That’s right. 

[123] MR. SEDGWICK: Would you call, please, Mr. Holmes. 
Whereupon, 


FRANKLIN M. HOLMES 


called as a witness by the defendant, being first duly sworn, was exam- 
ined and testified as follows: 
THE COURT: Counsel may proceed. 


DIRECT EXAMINATION 


BY MR. SEDGWICK: 
Q. Mr. Holmes, would you tell us your full name, please, sir? A. 
Franklin M. Holmes. 
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Q. And where do you reside, sir? A. 3003 10th Street, N.E. 


-_—* # 


65 


[124] Q. And where are you employed? A. At the Embassy Dai- 
ry. 
Q. How long have you been employed by Embassy Daity? A. The 
last past December is 23 years. 
x* * * 
Q. Twenty-three years — and what work do you do for the Dairy? 


A. I'ma special delivery driver. 
~ kx 


Q. How long have you been a licensed driver of vehicles ? A.A 
licensed — I don't know exactly when I got my license. It must have 
been 1934 I got my license. | 

x** *K | 

Q. And you have been driving ever since? [125] A. Yes. 

Q. In these 32 years you have been driving have you met up with 
all types of traffic conditions? A. Oh, yes. | 

Q. Now, I want to direct your attention, Mr. Holmes, to this case 
that we are concerned with here. Did you see the accident!on April 
26th, 1963, up by your Dairy there on First Street near aii Ave- 
nue? A.I did. 

Q. And what were you doing at the time? A.I was sthaais in 
front of the Dairy talking to one of the co-workers. | 

Q. And prior to the accident happening did you know either Mr. 
Abramowitz or Mr. Bartholomew? A. No, I didn't. ! 

Q. Do you have any interest in the outcome of the case atall? A. 
None whatsoever. | 

Q. Tell the Court and jury in your own words all that you saw and 
all that you know about this accident? A. Well, I was standing in front 
of the Dairy talking to this co-worker and at that time North Capitol 
Street was closed. They were repairing the underpass. They were us- 
ing First Street and it was one-way going east, and the school was [126] 
closed at the timeand there was a lot of kids, kids coming from the 
school, and a lot of traffic, and a lot of kids going back and forth across 
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the street and people getting on buses, and so forth, and this gentleman 
walked out into the traffic there. This car was coming down the street. 
It was coming down the street and he walked into the side of the front 
fender, and he fell backwards on his back, and I ran back to the inside 
and told the dispatcher what hadhappened and told him to call the am- 
bulance and the police, and then I went back out to see if there was any- 
thing I could do, and then the policeman came and questioned me. 

Q. Now, I would like to ask you some questions in furtherance of 
what you have said. How near was the car to its right-hand curb as it 
came across Florida Avenue and down First Street? A. Well, I'd say 
about two and a half to three feet, I’d say. 

Q. Did it continue ina straight line as it crossed Florida Avenue 
and came down to the point of accident? A. Yes, it did. 

Q. Were there other cars with it crossing Florida Avenue coming 
south on First Street? A. Several cars. 

Q. And can you tell us where 1620 First Street is, whose [127] 
place it is? A. That’s the Embassy Dairy. 

Q. That's your address, your company's address. A. Yes. 

Q. Now, the officer has testified here that this accident occurred 
south of the ¢rosswalk area. Do you know or can you tell us whether 
there were any lines marking the crosswalk there or not? A. Not right 
now I can’t. 

Q. Are youfamiliar with where the fire plug is on that side of the 
street? A. Oh, yes. 

Q. And is there an alleyway near the fire plug? A. Yes, there is. 

Pa 

Q. But does the north end of your building stop at the alley line 
there? A. Yes, it does. 

Q. Now, what kind of buildings are on the north side of the alley 
between the alley and Florida Avenue? A. There's a carry-out shop 
and a whisky store. 
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[128] Q. Now, you've been driving a car the number of years you've 
told us. From the time you first saw Mr. Bartholomew's car until the 
time that Mr. Abramowitz came in contact with it what was its rate of 
speed in your judgment? A. Well, I'd say about 15 or 20 miles an hour. 

Q. And was that the speed of the other cars that were crossing 
Florida Avenue also? A. It seemed So. 

Q. Had you noticed the man particularly standing on the curb be- 
fore he stepped off? A. Not particularly. 

Q. When he stepped off, did you see him step off the curb? A. 
Yes, that's when I seen him. 

Q. And what part of the car did he come in contact with? A. With 
the right front fender. 

Q. And what part of the right front fender? A. Just about the 
wheel, the wheel part. 

Q. You spoke something about children being up on the corner 
there? A. School kids. | 

Q. About how many people, children or adults, were standing out 
there? A. I'd say seven or eight, maybe, probably. 

Q. Did any of them make any move to prevent the plaintiff [129] 
from stepping off the curb? A. Yes, they did. The kids grabbed for 
him. 


Q. Did the kids succeed in reaching him or stopping ‘a from 
stepping off? A. No, they didn't. 

Q. How quickly did Mr. Bartholomew bring his car to a stop after 
the man went against the side of the front fender? A. well, the victim 
was laying at the hind door of the car when the car came to a stop. 

Q. And how close was the side of the car to the curb at the time 
the man was lying there by the rear door? ? A. I don't know exactly. 


I'd say about two and a half to three feet, still ina straight line. 
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CROSS EXAMINATION 


BY MR. GODING: 

Q. Will you tell the Court and the jury again when it was that you 
first saw the Bartholomew car? Where was the Bartholomew car when 
you first saw it? A. At the impact. 

Q. At the impact? A. Yes, the impact. 

Q. So what you said before about the distance from the curb at the 
point of the intersection, the distance between the [130] curb and the 
car, you didn’t mean that, did you? A.I didn’t say anything about the 
intersection. 

Q. Well, I understood my brother — I understood Mr. Sedgwick to 
ask you the question as the car came through the intersection the dis- 
tance between it and the curb, and I think you said something like three 
feet? A. Two and a half to three feet. 

Q. All right. Now, my question is this: You didn't actually see the 
car, aS you just now stated, before the impact, did you? A. I saw the 
car — I saw all the cars coming down, but I didn't pay no attention to 
this particular car. 

Q. Right: Now, you remember I took your deposition, Mr. Holmes 
— A. Uhuh. 

Q. (Continuing) — and I asked you this question on that date in my 
office on March 16th, 1964: Question — 

MR.SEDGWICK: Where are you reading? 

MR. GODING: I beg your pardon, page 9. 

"You say there was a lot of traffic. When did you first observe 
the car with which Mr. Abramowitz was in contact? That would be 
the defendant's car, Mr. Bartholomew's car?" 

And your answer then was: 

"When I first noticed it it was when the contact... when the 
impact..." 

[131] "Question: When the man and the car came together ?” 


69 


Your answer: "That is right.” 
"Question: You didn't see it before? | 
"Answer: No, no, I wasn't paying ay attention. There was a 

lot of traffic. I didn't pay any attention.’ 

Do you remember saying that ? 

THE WITNESS: That's what I just said right here. 


* * *K 


MR. SEDGWICK: Thank you, Mr. Holmes. In behalf of the defend- 
ant I would like to offer in evidence pedestrian control traffic regula- 
tions at this time. 

THE COURT: Are those the ones that are agreed to berween coun- 
sel? 

MR. SEDGWICK: I guess they are. We talked about them at pre- 
trial and admitted all pertinent regulations. I will specify them by 
number: Section 11(c)1 — 

THE COURT: Just a moment. Very well, you may proceed. 
11(c)1, you say ? 

[132] MR. SEDGWICK: Then the pedestrian regulation, section 52, 
subparagraph a, subparagraph c, and Section 53, subparagraph a. 

MR. GODING: I have no objection, Your Honor. 

THE COURT: 11(c)1, 52 and what else, 53? 

MR. SEDGWICK: 11(c)1 and Section 52(a), 52(c). 

THE COURT: '"(c)"'? 

MR, SEDGWICK: Yes, sir. 

THE COURT: Very well. 

MR. SEDGWICK: And 53(a). 

THE COURT: Those regulations are received. 

MR. SEDGWICK: May I now read them to the jury, Your Honor ? 

THE COURT: You may. 

MR. SEDGWICK: Section 11(c) — andI correct eveell! i— 2, sub- 
paragraph 2 instead of paragraph 1. These, ladies and gentlemen, are 
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regulations controlling the movement of pedestrians in connection with 
the traffic regulations in force in the District of Columbia on the day 
of the accident. 

"No pedestrian facing such signal’’ — and we refer toa red 
traffic signal — “shall enter the roadway, except where special 
pedestrian control signals show a "Walk' signal.” 

[133] Section 52(a) — “Pedestrian’s Right of Way in Cross-Walks." 
Paragraph (a), subparagraph 2: 

"No pedestrian shall suddenly leave a curb, safety platform, 
safety zone or loading platform or other designated place of safe- 
ty. and walk or turn into the path of a vehicle which is so close 
that it is impossible for the driver to yield.” 

Section 52(c): 

“Betweeen adjacent intersections controlled by traffic control 
signal devices, or by police officers, pedestrians shall not cross 
the roadway at any place except ina crosswalk." 

Section 53(a): 

“Every pedestrian crossing a roadway at any point other than 

within a marked crosswalk or within an unmarked crosswalk at 


any intersection shall yield the right-of-way to all vehicles upon 

the roadway.” 

That completes the defendant’s case except.as to the exhibits and 
all of the exhibits which I had marked for identification I now offer in 
behalf of the defendant. 


~_* * 


THE DEPUTY CLERK: It would be Defendant's Exhibit No. 1, De- 
fendant's Exhibit No. 4 and 5. 
[134] THE COURT: Defendant's Exhibits 1, 4 and 5, respectively, 
are received in evidence. 
(Defendant's Exhibits Nos. 1, 4 and 5, respectively, were re- 
ceived in evidence.) 
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[135] MR.SEDGWICK: What is offered in evidence now, ladies and 
gentlemen, is in the ekigabeeued of the police officer, and I quote: “No 
evidence on front of car at all." — which statement follows his descrip- 
tion of marks on the car. The defendant rests. | 
THE COURT: Defendant announces rest. Does ad [136] for 
the plaintiff have any other testimony ? 
MR. GODING: We have nothing further, Your Honor. | 
THE COURT: Very well. Ladies and gentlemen of the jury, both 
sides have rested. As far as the evidence is concerned we have now 
reached the point in the case under the procedure -- do pennies to ad- 
dress the Court? | 
MR.SEDGWICK: Yes, Your Honor, only that I wish to renew 
my motion at the conclusion of the whole case without argument. 


THE COURT: It will be so considered and the same ruling. 


*«* * 
[Filed March 3, 1966] | 
| 

DEFENDANT'S INSTRUCTIONS 


i 
i 
** * i 
i 
| 


No. 3 


The Court has admitted as part of the evidence and law of this case 
the following Traffic and Pedestrian Control Regulations, viz, 


SECTION 11(b)2: "Steady Yellow Light alone:" 


"Pedestrians facing such signal are thereby advised that 
there is insufficient time to cross the roadway and any 
pedestrian then Starting to cross shall yield the right of 
way to all vehicles.’ 


SECTION 11 ll(c)1: "Steady Red alone or Stop Light:" | 


"No pedestrian facing such signal shall enter the toads 
way, except where special pedestrian control signals 
show a 'Walk' signal." 


SECTION 52 (a): 


“No pedestrian shall suddenly leave a curb * * * and walk 
or turn into the path of a vehicle which is so close that 
it is impossible for the driver to yield.” 


SECTION 52 (c): 
“Between adjacent intersections controlled by traffic con- 


trol'signal devices * * * pedestrians shall not cross the 
roadway at any place except ina crosswalk." 


SECTION 53 (a): 


“Every pedestrian crossing a roadway at any point other 
than within a marked crosswalk or within an unmarked 
crosswalk at an intersection shall yield the right-of-way 
to all vehicles upon the roadway.” 


You are instructed as a matter of law that violation, if any, of any 
of these regulations constitute negligence as a matter of law if such 
violation is a proximate cause of the accident. If the plaintiff here vio- 
lated one or more of the aforegoing Regulations and such violation, if 
any. on his part proximately caused the accident and injury of which he 
complains, he would be negligent as a matter of law, and your verdict 
would be for the defendant. 


No. 4. 

You are instructed that if you find from the evidence that the plain- 
tiff was negligent to any degree in causing or contributing to cause the 
accident which brought him injury in this case, your verdict would be 
for the defendant. 


No. 5. 

If you find from the evidence that there was negligence proximate- 
ly causing the accident on the part of both the defendant and the plain- 
tiff — in equal, or in unequal degree — your verdict would be for the 
defendant. 
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(Should the Court grant a Last Clear Chance Prayer, 
defendant requests the following:) 


The doctrine of last clear chance presupposes a perilous Situation 
created or existing through the negligence of both the plaintiff and the 
defendant, but assumes that there was a time after such negligence had 
occurred when the defendant could — and the plaintiff couldinot — by 
the use of means then available avoid the accident. It is not applicable 
if the emergency is so sudden that there is no time to avoid the colli- 
Sion, for the defendant is not required to act instantaneously. 


Defendants Prayers submitted by: 
Attorney for Defendant. | 


[Filed March 3, 1966] | 


THE COURT'S CHARGE TO THE JURY 
AND DEFENDANT'S OBJECTIONS 

[136] THE COURT (McLaughlin, J.): Ladies and gentlemen of the 
jury, as the Court stated to you at the outset of this case, jury duty is 
not an easy duty if property discharged, and as the Court indicated, it 
calls upon the jury to give close attention and concentrate on what trans- 
pires during the course of the trial, and the Court feels you have dis- 
charged that part of your duty very well and listened attentively to ev- 
erything that has transpired, but that admonition carries on [137] over 
into the instructions. In other words, it is equally incumbent upon you 
to listen attentively to all of the instructions which the Court gives you 
as to the law and to apply the Court's instructions. These instructions, 
ladies and gentlemen of the jury, as the Court indicated just before we 
took the recess, necessarily will be a little extended or lengthy because 
of the law issues involved that appear in this case, but the Court feels 
that if you give close and careful attention to the instructions, despite 
the fact that they will be lengthy and perhaps a little complicated, you 

| 
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will have little difficulty, if any, to comprehend the law and to apply it 
under the Court’s instructions. It is not too uncommon, I will say now 


and again the Court admonishes the jury to listen carefully to instruc- 
tions, and yet despite that admonition, after the jury has retired for a 
certain period of time or length of time, the Court receives a note from 
the Foreman asking that the Court reinstruct the jury on some phase of 
the law which the Court has already instructed the jury on. Now the 
Court feels that if you will give the same attention to these instructions 
which you have obviously given to all the testimony on both sides, you 
will not find it necessary to request the repetition of the instructions. 
The Court is not intending by that to discourage you in any way from 
asking anything if you feel you need to ask it. The Court is not seeking 
to encourage you to [138] ask questions out of curiosity or anything like 
that, and the Court does not feel that you will have difficulty to under- 
stand and apply these instructions. 

There is one matter, ladies and gentlemen of the jury, that has 
been the subject of a recent ruling, recent expression, which is bind- 
ing upon the Court with respect to any note that may be sent in, and 
the Court is not suggesting that you send in any note — it is giving you 
this instruction out of performance of duty — but if you do send in any 
note to the Court on any subject, the Court admonishes you — and the 
Foreman will sign any note you send in — admonishes the Foreman, 
whomever you may select, or Forelady, not to indicate in that note in 
any way how the jury stands in respect to the verdict. Iam sure you 
all understand that because that is very important. Do you all under- 
stand that? You indicate — Iam sure you all do — I see no response 
to the contrary. Well, with that preliminary I will now instruct you 
ladies and gentlemen as to the law in this case. 

Ladies and gentlemen of the jury, the case in which you are sitting 
as jurors is the case of Louis Abramowitz, plaintiff, against Charles 
Bartholomew, defendant. This is an action in which the plaintiff seeks 
to recover damages from the defendant for pain, suffering, injuries, 
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expenses and loss of wages which the plaintiff claims he sustained asa 
result of [139] defendant's negligence. The plaintiff alleges that he was 
injured and damaged on April 26th, 1963, at about 3:45 in the afternoon 
when an automobile driven by the defendant came into contact with the 
plaintiff at a point near the intersection of Florida Avenue and First 
Street, Northwest, in the District of Columbia. Plaintiff alleges that 
the negligence of the defendant was the sole cause of the collision and 
that the injuries sustained by the plaintiff resulted proximately from 
the collision. The plaintiff further alleges that even if he was negli- 
gent, the defendant had the last clear chance to avoid the collision and 
alleged resulting injuries and damages to the plaintiff. In other words, 
the plaintiff alleges that if you, the jury, should find him guilty of con- 
tributory negligence, he is still entitled to recover under the legal doc- 
trine of what is known as last clear chance. Later in the course of 
these instructions the Court will instruct you as to the law on negli- 
gence, contributory negligence, and last clear chance, and on all phases 
of the case. 

The defendant denies any negligence in the operation of his auto- 
mobile and further alleges that the plaintiff's injuries were caused by 
the plaintiff's sole or contributory negligence. The defendant further 
denies that he had means available to him to avoid the collision with 
the plaintiff after he became aware that the plaintiff was in danger. 
[140] Defendant specifically denies that the doctrine of last clear chance 
is applicable in this case. The question of whether the doctrine of last 
clear chance is or is not applicable will be for your determination un- 
der the evidence and the Court's instructions astothe law. The defend- 
ant also denies that plaintiff was injured and damaged to the extent 
claimed. 

The statement which the Court has just made to you does not, of 
course, purport to constitute a statement of the facts as developed by 
the testimony. It is merely an outline of the allegations and claims of 
both sides of the case, both the plaintiff and the defendant. 


Now you have heard the evidence and the arguments of counsel, 
the attorney for the plaintiff and the attorney for the defendant, and it 
now becomes my duty as judge to instruct you as to the principles and 
rules of law governing the case. It is your duty as jurors to follow the 
Court's instructions as to the law and to take the law from the Court. 
On the other hand. ladies and gentlemen of the jury, you are the sole 
judges of the issues of fact and you must determine the facts for your- 
selves solely upon the evidence presented at this trial. 

The burden of proof is onthe plaintiff to establish every aspect of 
his case by what we call a fair preponderance of the evidence. The 


term ‘preponderance of the evidence’’ means such evidence as when 
weighed with that opposed to it [141] has the more convincing force. A 
party has succeeded in carrying his burden of proof on an issue of fact 
if the evidence favoring his side of the question is more convincing 


than that tendingto support the contrary side, and if it causes you, the 
jurors, to believe that on that issue the probability of truth favors that 
party. 

You are the sole judges of the credibility of the witnesses. In de- 
termining their credibility or worthiness of belief you may take into 
consideration their demeanor on the stand, their ability to recall facts, 
their frankness or lack of it, any prejudice or bias which may be mani- 
fested, if any, and any interest, if any, they may have in the outcome of 
the case. You are to give the testimony of the witnesses such weight as 
you think it is entitled to, and it is your duty to resolve any conflicts in 
testimony. In resolving conflicts you do not have to decide in conform- 
ity with the number of witnesses. This does not mean that you must dis- 
regard the number of witnesses on the opposing side. It does meanthat 
you are not to decide an issue by the simple process of counting the 
number of witnesses on one side and comparing that figure with the 
number on the other side. It means that the final test is not in the rela- 
tive number of witnesses but rather in the relative convincing force of 
the evidence. 


are 


If you find that any witness wilfully testified [142] falsely to any 
material fact concerning which the witness could not, in your judgment, 
have reasonably been mistaken, you are then at liberty, if you deem it 
wise to do so, to disregard the entire testimony of such witness or to 
disregard any part of the testimony of such witness which you may see 
fit to disregard. 

Now up to this point, ladies and gentlemen, the Court has instructed 
you on the law generally applicable to civil actions. I shall now instruct 
you on the law particularly applicable to the instant case. | 

In this case the plaintiff, as stated, alleges that he was injuredand 
damaged as a proximate result of defendant's negligence. Defendant 
denies that he was negligent in any respect and further denies that he 
was in any way responsible for any injury or damage which the plaintiff 
may have sustained. 

Now concerning negligence you are instructed as follows: Negli- 
gence may be defined to be the failure or omission to do something 
which under the circumstances a reasonable and prudent person would 
do, or the doing of something which under like circumstances a reason- 
able and prudent person would not do. It is the absence of the ordinary 
care which is required according to the circumstances. By ordinary 
care is meant such an amount or degree of care as a prudent and rea- 
sonable person, having a proper regard for his own safety [143] and the 
safety of others, would exercise under existing circumstances and con- 
ditions, and where known risks enhance the danger, the Gegrre of care 
is correspondingly increased. 

By proximate cause, as that term is used in these instructions, is 
meant that cause which in natural and continuous sequence, unbroken 
by any efficient intervening cause, produces the injury complained of, 
and without which the result would not have occurred. It is the efficient 
cause, the one that necessarily sets in operation the factors that ac- 
complish the injury or injuries. It may operate directly or by putting 
intervening agencies in motion. | 


You the jury are instructed that no presumption of negligence arises 
from the mere happening of an accident. Before the plaintiff can re- 
cover it mustibe proved to the jury by a fair preponderance of the evi- 
dence that the defendant was negligent and that such negligence was the 
proximate cause of the accident and of any damage the plaintiff may 
have sustained. If the plaintiff meets this burden of proof, then negli- 
gence on the part of the defendant has been established. However, if 
the evidence is equally balanced or preponderates in favor of the de- 
fendant on this issue of whether or not the defendant was negligent, 
then negligence on the part of the defendant has not been established. 
As you have already been told, the defendant denies any negligence on 
his part and alleges that the plaintiff [144] was guilty of contributory 
negligence, and that the proximate cause of any accident and any injury 
to the plaintiff was the plaintiff's own negligence or contributory negli- 
gence. 

Now contributory negligence is the same as negligence except that 
contributory negligence is negligence on the part of a plaintiff rather 
than on the part of a defendant. If you find that the defendant is not 
chargeable with any negligence, then you will returna verdict in favor 
of the defendant and need not consider the defense of contributory neg- 
ligence. It is only in the event that you find the defendant guilty of neg- 
ligence that you will consider whether the plaintiff was guilty of contri- 
butory negligence ,and if you find the plaintiff to have been contributorily 
negligent, and if you should further find that such contributory negli- 
gence was a proximate cause of the accident in question, then and in 
that event such contributory negligence on the part of the plaintiff would 
constitute a bar to recovery by the plaintiff, and your verdict must be 
in favor of the defendant unless you find the doctrine of last clear 
chance to be applicable. And the Court further instructs you that under 
such circumstances you are not warranted in comparing the negligence, 
if any, of the plaintiff and of the defendant to determine which was guil- 


ty of the greater degree of negligence, but if you find from the evidence, 
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under the instructions of the Court, that the plaintiff was guilty of any 
{145 ] negligence which proximately caused the accident in question, 
then you shall return a verdict in favor of the defendant and against the 
plaintiff, unless you find the doctrine of last clear chance to be applic- 
able and that plaintiff is entitled to recover under that doctrine. The 
burden is on the defendant to prove contributory negligence on the part 
of the plaintiff and prove that it has been established. If the evidence 
is equally balanced or preponderates in favor of the plaintiff on the issue 
of contributory negligence,-then you are instructed that the said defense 
of contributory negligence has not been established. 

As you havealready been told, the plaintiff inthis case relies upon 
a doctrine which is known as last clear chance. Remember that you 
need not concern yourself with this doctrine of last clear chance until 
you first shall have found that in the evidence leading up to the accident 
in question both the plaintiff and the defendant were both guilty of negli- 
gence. Should you find this to be a fact, then the doctrine of last clear 
chance may be invoked if you further find from the evidence that the 
following four conditions existed: namely, one, that the plaintiff was in 
a position of danger; two, that the plaintiff was oblivious to danger, that 
is, unmindful of danger or unable to extricate himself from| this posi- 
tion of danger; three, that the defendant was aware, or by the exercise 
of reasonable [146] care should have been aware of plaintiff’s danger 
and of his inability to extricate himself from danger; and four, that the 
defendant, with the means available to him, was able to avoid striking 
the plaintiff after he became aware, or in the exercise of ordinary care 
and caution, should have become aware of the danger, and of plaintiff's 


obliviousness to danger or inability to extricate himself from danger 


and failed so to do. 

If under the instructions which I have given you you find that it is 
appropriate to consider the doctrine of last clear chance, and if you 
further find that each of the four elements existed with respect to the 
accident in question, then the contributory negligence of the plaintiff 

| 


| 
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would not bar him from recovery. In considering the doctrine of last 
clear chance you should keep in mind that it is not intended and should 
not be permitted to violate the basic principle that liability must be 
found on both negligence and proximate cause. Also, that it may not be 
permitted to set aside the law of contributory negligence. It is one 
thing for a person's negligent conduct to place him in a dangerous posi- 
tion and then cease to operate as a proximate cause of the accident, but 
it is quite another thing for his negligence to continue thereafter and 
actually cause or help to cause the accident. The doctrine of lastclear 
chance rests on this distinction, and its prime value is to aid in detect- 
ing which of the two [147] conditions exist or existed. Thus the doctrine 
is invoked to defeat the defense of contributory negligence only in a case 
where a plaintiff's negligence has put him intoa position of danger, its 
work as an efficient agent or causation ceases and does not play a part 
in proximately causing the accident. When, on the other hand, the per- 
son's negligence not only places him ina position of danger but there- 
after continues and as a proximately causing factor brings about or 
contributes in bringing about the accident, then the law of contributory 
negligence applies and such person may not recover. 

You are instructed as a matter of law that when a person is using 
or is about to use a street or highway as a pedestrian, he has a duty to 
make reasonable observations as to traffic and other conditions which 
confront him in order to protect himself and others while using the 
highways. What observations he should make and what he should do for 
his own safety are matters which the law does not attempt to regulate 
in detail, except it does place upon him the continuing duty to exercise 
reasonable care to avoid an accident. The fact that one who has a duty 
to look testifies that he did look but did not see that which was plainly 
there to be seen, is of no lega! significance, for one who looks ineffec- 


tually is as careless as one who does not look at all, and such conduct 


on his part constitutes negligence. 
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[148] Certain traffic regulations have been read to you during the 
course of this trial. Violation of a traffic regulation constitutes negli- 
gence on the part of the person violating that regulation. You must 
determine from the evidence whether the plaintiff or defendant violated 
any traffic regulation. If you find that either of said parties did vio- 
late a traffic regulation, then as a matter of law such person was neg- 
ligent. However, violation of a traffic regulation is of no consequence 
unless it is established that said violation was a proximate cause of the 
accident. | 

Should you conclude from the evidence and under these instructions 
that the plaintiff is entitled to damages, then the measure of his recov- 
ery would be such a sum as would fully compensate him for, the dam- 
ages he has sustained as the proximate result of defendant's negligence, 
if such you find. In ascertaining damages you may take into account 
the character of plaintiff's injuries and any pain or suffering and men- 
tal anguish that you may find plaintiff has sustained or may in the future 
sustain. You may also take into consideration the reasonable value of 
services of physicians and all other expenses that the plaintiff was 
compelled to incur as a proximate result of defendant's negligence. 
You may also take into account the reasonable value of any wages 
which you may find were lost or may be lost in the future by the plain- 
tiff as a [149] result of the accident. 


You are instructed that if you find for the plaintiff, the amount of 
your verdict must be based upon the evidence as to plaintiff's injuries 


and losses. You are not to award speculative damages, that is, com- 
pensation which although possible, is remote, conjectural or specula- 
tive. In other words, you are to base your verdict as to damages, if 
you find for damages, not upon conjecture or speculation, but only as a- 
preponderance of the evidence shows that damage has actually resulted 
to the plaintiff from the matters complained of. Your verdict for the 
plaintiff, if you should find for the plaintiff, should be in such amount 
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as you determine will fairly and reasonably compensate him for the 
damage which you may find he has sustained. 

Now 2 certain witness has tesified in the trial of this case as an 
expert medical witness. You are instructed that an expert in any pro- 


fession or calling who is presented as a witness may give his opinion 


as to any matter in which he is versed and which is material to the 
case. You should consider such expert opinion and should weigh the 
reason. if any, given for it. You are not bound, however, by such an 
opinion. Give it the weight to which you deem it entitled, and you may 
reject it if in your judgment the reasons given for it are unsound in 
your opinion: In weighing the testimony of the expert [150] witness, as 
all other testimony, it is proper for you to take into consideration all 
the surrounding circumstances of the witness, his interest in the result 
of the accident. if any, and his opportunity of knowing the truth of the 
matter about which he testified as an expert, and his willingness to ex- 
pound fairly in reference to the subject matter upon whichhe was called 
to testify as an expert. 

Statements or arguments by the lawyers are not evidence. Their 
purpose is to aid you in analyzing the evidence, and they have an im- 
portant place in this respect. You are the triers and determiners of 
the facts, and you are to determine the facts based upon your recollec- 
tion and interpretation of all the evidence produced during the course 
of the trial. Every case is to be determined without bias, prejudice or 
sympathy for or against either side, solely upon the testimony of the 
witnesses under oath, the evidence and the Court's instructions as to 
the law. 

At times during the trial the Court has been called upon to make 
rulings on certain legal matters, that is, on questions involving law. 
Rulings on questions of law are the concern of the Court solely. The 
jury's concern is solely with questions of fact and with the application 
of the Court's instructions to the testimony and the other evidence in 
the case as those instructions relate to your determination of the facts. 
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[151] Your verdict must not be influenced by decisions on matters of 
law made by the Court during the trial except as those decisions are 
reflected in the Court's instructions to the jury. Throughout the trial 
the Court has made rulings on questions as to whether certain offered 
evidence might properly be admitted. You are not to be concerned with 


the reasons for such rulings by the Court and are not to draw any in- 
ferences from them. Whether evidence offered is admissible is pure- 
ly a question of law for the Court's determination. In admitting evi- 
dence to which an objection.is made, the Court does not determine what 
weight should be given such evidence. A ruling by the Court permitting 
testimony to be given or other evidence to be introduced is not to be 
considered by you, the jury, as any indication as to what weight said 
testimony or other evidence may or may not have. What weight is to 
be given to evidence is strictly a matter for you, the jury, to determine 
for yourselves, nor does the Court pass upon the credibility’ of any wit- 
ness who testifies. A ruling by the Court permitting a witness to testi- 
fy or give evidence is not to be considered by you, the jury, as any in- 
dication as to what the credibility of that witness may or may not be. 
The credibility of a witness is likewise a matter strictly for you, the 
jury, to determine for yourselves. On the other hand, as to any offer 
of evidence that may have been rejected by the Court, you of course 
must not consider [152] that evidence, and as to any question to which 
an objection was sustained you must not conjecture or guess or specu- 
late as to what the answer might have been or as to the reason for the 
objection, or for the ruiling of the Court. | 

You have now heard the Court's instructions. If in all these in- 
structions from beginningtoend any rule, direction or idea is expressed 
in varying ways, that is, in differing ways, no emphasis is intended by 
me thereon and none must be inferred by you. For that reason you are 
not to center attention on any one instruction and disregard or ignore 
the others, but rather you are to consider all the instructions asa whole 


| 
and to regard each instruction in the light of all the others. The issues 
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to be determined by you in this case are as follows: first, was the de- 
fendant negligent? If you answer that question in the negative, that is, 
if you find that the defendant was not negligent, then you will return a 
verdict for the defendant and against the plaintiff. If you find that the 
defendant was, negligent, then you have a second issue to decide; name- 
ly. was that negligence the proximate cause of injury to the plaintiff ? 
If you answer that question in the negative, that is, if you find that the 
defendant was|negligent but that such negligence did not proximately 
cause injury to the plaintiff, then the plaintiff is not entitled to recover, 
but if you answer that question in the affirmative, that is, if you [153] 
find that the defendant was negligent and that such negligence did prox- 
imately cause injury to the plaintiff, then you must determine another 
issue, namely, whether the plaintiff was guilty of contributory negli- 
gence in this case. If you findthere was negligence on the part of the 
defendant which proximately caused the plaintiff to suffer injury and 
there was no contributory negligence on the part of the plaintiff, then 


the plaintiff is entitled to recover from the defendant for any damages 
you find he has sustained as a proximate result of defendant's negli- 
gence. If you find that the defendant was negligent and that such negli- 


gence proximately caused injury to the plaintiff, but you further find 
that the plaintiff was also guilty of contributory negligence, then the 
plaintiff normally would not be allowed to recover, because his own 
negligence contributed to whatever injuries he suffered. However, the 
rule of law that contributory negligence bars recovery by the plaintiff 
is subject to an exception known as the doctrine of last clear chance, 
which the plaintiff claims is applicable in this case and concerning 
which the Court has instructed you. The doctrine of last clear chance 
on which you have already been instructed in detail applies in a situa- 
tion which has been created or exists through the negligence of both a 
plaintiff and the defendant, and where there was a time period after 
such negligence had occurred when the defendant could, and the plain- 
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tiff could not, in the exercise [154] of ordinary care and with the means 
then available to each of them, avoid the accident which occurred. The 
doctrine of last clear chance applies in this case only if the situation 
just outlined to you has been shown by a preponderance of the evidence 
to have existed. If, after hearing all these instructions and in the light 
of the evidence as to how this collision occurred, you find that the doc- 
trine of last clear chance is applicable in this case, you could thenstill 
find in favor of the plaintiff against the defendant and fix the amount of 
damages even though the plaintiff has been shown to have been guilty of 
contributory negligence, but if you should find from a preponderance of 
the evidence that the plaintiff has been builty of contributory negligence 
and you find that the doctrine of last clear chance is not applicable, then 
and in that event you are instructed that the plaintiff's contributory neg- 
ligence would bar his recovery against the defendant and your verdict 
should be for the defendant in that event. 
Now, ladies and gentlemen of the jury, I want you to take this mat- 
ter and consider it deliberately in the light of the instructions which I 
have given you, using the same ordinary common sense and ordinary 
intelligence which you would employ in determining any other impor- 
tant matter that youhave occasion to decide in the course of your every- 
day life. Your verdict in this case may be either for the plaintiff, Louis 
[155 ]Abramowitz, or it may be for the defendant, Charles Bartholomew. 
In the event you find for the plaintiff you will state the amount of the 
verdict. If you find for the defendant you will simply state in your ver- 
dict that your verdict is for the defendant, and as you of sil know, 
your verdict must be by unanimous vote. | 
Before commencing your deliberations you will bineaes one of your 
number Foreman. Whenever you shall have arrived at a verdict, notify 
the Marshal whereupon you will be escorted back to the courtroom to 
return your verdict. You will please remain in your seats in order that 
the Court may afford counsel on both sides, if they desire to do so, an 
opportunity to approach the bench. Do counsel desire to approach the 
bench ? 
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MR. GODING: No. Your Honor. 

MR. SEDGWICK: May we speak to Your Honor ? 

THE COURT: You may. 

(At The Bench:) 

MR.SEDGWICK: The defendant objects to the charge insofar as it 
includes the doctrine of last clear chance, taking the position that there 
is no evidence to warrant the application of the doctrine in the Court's 
charge to the jury. 

{156} THE COURT: The Court notes the objection and the Court 
will overrule the objection. Thank you. 


= * * 


(In Open Court:) 

THE COURT: Ladies and gentlemen of the jury, you will retire to 
deliberate, but the Court will, out of a matter of precaution, again call 
your attention to the admonition it gave you before the instructions be- 
gan regarding any communications you may sendin. The Court is not 
suggesting that you [157] send in any communication and has already 
stated that it sees no occasion why you should, but in the event you 
should for any reason, the Court calls to your attention the admonition. 
In any communication which you send into the Court, if you do sendsuch 
in, do not indicate in any way how the jury stands at the time the com- 
munication is sent in. Do you all understand that? Very well. You will 
now retire to deliberate. 

(Whereupon, at 4:25 p.m. the jury retired to the jury room to 
deliberate and consider its verdict.) 


(Whereupon, at 5:35 p.m. with the Court and counsel assem- 


bled, the following occurred:) 
THE COURT: Put the jury in the box in their regular places. 
(The jurors took their seats in the jury box.) 
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Will the Foreman please rise. Mr. Foreman, the Court is going to 


ask you some questions and will request that you answer them but the 
Court admonishes you as follows: In answering the questions do not in- 
dicate in any way how the jury stands. Do you understand? | 
THE JURY FOREMAN: Yes, sir. | 
THE COURT: Mr. Foreman, you have now been in deliberation for 
over an hour. Not having heard from the jury, [158] the Court assumes 
that the jury has not yet arrived at a verdict. Is that correct}? 
THE JURY FOREMAN: That is correct, sir. | 
THE COURT: The Court will ask you whether in your judgment if 
you were permitted to remain in deliberation for a short time you will 
arrive at a verdict? In other words, the Court is asking you whether, 
in your opinion, the jury is on the verge of arriving at a verdict. 
THE JURY FOREMAN: At this point I would say no, Your Honor. 
THE COURT: Does the jury all agree that the Foreman properly 
states the situation? I see indications affirmative on all hands. Thank 
you, you may be seated, Mr. Foreman. Ladies and gentlemen of the 
jury, the Court isnot disposed to keep you in deliberation today any 
longer at this time, but the Court will dismiss you to return, to your 
homes and to report tomorrow morning at ten o'clock in the jury room 
to continue your deliberations in this case. Now, ladies and gentlemen 
of the jury, it is more important at this time than at any other time in 
the progress of this case that you bear in mind the Court's admonition 
repeatedly given to you. Do not allow yourselves to be affected in any 
way by any verdict you may reach by anything you see, hear! or read or 
observe in any way that reminds you of this case. The Court is not [159] 
presuming that you will read anything in the paper about this case, but 
if you read anything or observe anything that reminds you of this case, 
do not allow that to influence you in arriving at your verdict, Your ver- 
dict, as you well know, must be based solely upon the testimony of the 
witnesses under oath and other evidence adduced and under the instruc-~- 
tions as to the law given to you by the Court. Therefore, ladies and 


88 


gentlemen of ithe jury. the Court will again admonish you, do not talk 
about this case among yourselves or with anyone else and do not per- 
mit anyone to talk with you about the case. The Court is not suggesting 
that anyone will talk to you about this case or anyone will even defer to 
talk to you about this case. This admonition is given to you merely out 
of an abundance of caution in order that the case may be properly tried 
solely upon the testimony of the witnesses under oath and the other evi- 
dence and under the instructions as to the law given to you by the Court 
and upon nothing else. 

Now, the Court will give you an additional instruction. This is ear- 
ly in your service. The Court has told you not to talk about this case 
among yourselves or with anyone else. The Court is not suggesting 
that anyone will attempt to talk to you about this case, but there are in- 


stances, very rare — certainly the Court would not anticipate anything 
of that kind in this case — there are instances, or have been in the past, 
[160] where someone has attempted to talk with a juror about a case 


upon which that juror is sitting. If such a situation develops in your 
case, and again the Court wants to make sure — it is not suggesting it 
will — but if such a thing should happen in this or any other case while 
you are Sitting as jurors, simply say to the person, 'I am on the jury 
and cannot talk about the case."’ A person might talkto you about a case 
or attempt to, who would do it innocently, but after you have stated that 
you cannot talk about the case, if anyone should attempt to persist to 
talk to you about the case, then it would be your duty to report that in- 
cident to the Court, but again the Court states that this is not to be con- 
strued as any suggestion that anyone in this case will attempt to talk to 
you about the: case, and it is no reflection on anyone on either side of 
the case. The Court trusts you get a good night's rest, come back re- 
freshed in the morning and come back at ten o'clock in the jury room of 
this Court. 


[Filed March 3, 1966] 


VERDICT AND JUDGMENT 


This cause having come on for hearing on the 1st day of ‘March, 
1966, before the Court anda jury of good and lawful persons of this 
district, to wit: 

x * *K 
who, after having been duly sworn to well and truly try the issues be- 
tween Louis Abramowitz, plaintiff and Charles Leroy Bartholomew, 
defendant, and after this cause is heard and given to the jury in charge, 
they upon their oath say this 3rd day of March, 1966, that they find the 
issues aforesaid in favor ofthe plaintiff and that the money payable to 
him by the defendant by reason of the premises is the sum of Tenthou- 
sand dollars ($10,000.00) 


WHEREFORE, it is adjudged that said plaintiff recover of the said 
defendant the sum of Ten thousand dollars ($10,000.00) together with 


costs. 


CHARLES F. MCLAUGHLIN 
Presiding Judge 


ROBERT M. STEARNS 
Clerk 


[Filed March 8, 1966 | 


DEFENDANT'S MOTION 


(1) Under Rule 50, for and to set aside the verdict and any 
Judgment entered thereon and to have judgment entered 
in accordance with defendant's Motion fora Directed 
Verdict made (1) at the conclusion of plaintiff's case; 
and (2) renewed at the end of the whole case. 


To vacate and set aside the verdict of the jury and for 
a new trial. 
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The defendant moves the Court, under Rule 50, to set aside the 
verdict of the jury and any judgment entered thereon in the case and to 
have judgment entered upon defendant's Motion for a Directed Verdict 
in favor of the defendant made, first, at the end of plaintiff's case and 
renewed at the conclusion of the whole case; and 

The defendant moves the Court to vacate the verdict of the jury 
and any judgment thereon entered and to award defendant a new trial: 

For reasons set forth in the accompanying Statement of Points & 
Authorities attached hereto and made a part hereof. 


PAUL J. SEDGWICK 
Attorney for Defendant 


[Certificate of Service, dated March 8, 1966] 


POINTS & AUTHORITIES 


1. FRCP including Rule 50; the Rules of this Court and the inher- 
ent power of the court to grant this relief. 


2. Errors asserted: 


(1) The Court erred in overruling defendant's Motion 
for a Directed Verdict, made at the conclusion of the 
plaintiff's case. 


(2) The Court erred in overruling defendant's Motion 
for a Directed Verdict, made at the conclusion of the 
whole case. 


(3) The verdict is contrary to law, to the evidence,and 
to the weight of the evidence. 


(4) The Court erred in excluding certain evidence of- 
fered during trial. 


(5) The Court erred in admitting Last Clear Chance 
Doctrine in the case; in charging the Doctrine and 
submitting the same to the jury. 
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(6) The verdict reflects sympathy for a plaintiff griev- 
ously injured, permanently disabled and confronted 
with large bills and expenses, and the likelihood of in- 
surance coverage being on defendant's automobile, in- 
stead of having been predicated upon the evidence and 
preponderance of the evidence clearly shown through- 
out the trial. 


(7) And for other reasons to be presented at the hear- 
ing of this Motion. 


DEFENDANT'S MOTION FOR DIRECTED VERDICT MADE 
(1) AT THE END OF PLAINTIFF'S CASE AND (2) AT THE 
CONCLUSION OF THE WHOLE CASE; SHOULD HAVE BEEN 
GRANTED: 


ee 


The plaintiff testified that he was standing on the curb; talking. He 
did not look at the light confronting him. He took a step or two from the 
curb and the car was in front of him — 6 or 8 or 12 inches from him — 
he putup his hands to wardoff the contact. The intervalof time between | 
stepping off the curb and the contact with the car was as quickly as "'snap- 
ping of fingers." Pedestrians up at the corner, standing there, did not 
step off the curb. He admitted he had a clear view northward across 
Florida Avenue; he did not see southbound cars; he never saw defend- 
ant's vehicle until it was inches from him. He was knocked unconscious; 
waked up in the hospital. | 

Defendant respectfully submits that, under Pedestrian Control reg- 
ulations and under the cases, Faucett vs. Bergmann, 57 App. D.C., 291; 
Brown v. Clancy, 43 A. (2) 296; Rogers v. Cox, 75A. (2) 778; Brown v. 
Saunders, 89 A. (2) 632; and Mitchell vs. Allied Cab Company, 133 A. (2) 
477, plaintiff's admitted negligence bars his right to recover in this 
case. | 

Defendant Bartholomew testified that he was proceeding ata slow 
rate of speed, not over 20 MPH, in intermediate gear, in his right hand 


92 


lane. on a green light. he had fully crossed the intersection and the 
cross-walk area: he saw pedestrians stand on the corner waiting for 
their green light: below them, a man (the plaintiff) suddenly stepped off 
the curb and into the right side of his car, at about the antenna post 
(police pictures substantiated this as being 6' back from the front ofthe 
vehicle): he immediately jammed his brake, stopped his car immediate- 
ly: went to the fallen man who was 5’ to the right/rear of his car; the 
man was lying 2° from the curb: he was unconscious. 

Defendant’s witness, Franklin Homes, standing on the sidewalk 
close to where plaintiff was standing on the curb; was looking north- 
ward: he saw several cars southbound on Ist Street crossing Florida 
Avenue: these cars continued southward across the pedestrian cross- 
walk area: a car in the right lane (which turned out to be defendant's 
vehicle) was in the right hand lane coming at about 15 MPH; it passed 
the people standing on the corner; suddenly, he saw plaintiff step from 
the curb and into the right side of defendant’s car at about the front 


door; he fell to the gutter and the car immediately stopped. He sum- 
moned police and ambulance; he went to the stricken man; he was un- 
conscious. He described the event as happening suddenly; that the man 
took one step — possibly two steps — and went against the side of the 
car. 


=e 


Up to this point, there was no evidence warranting the last clear 
chance Doctrine coming into the case. 

And upon this evidence, there was no evidence of negligence on the 
part of the defendant. 

A young man named West, friendly co-worker of plaintiff, testified 
that he was standing on the curb to the left of the plaintiff, talking to 
him; they probably were talking there for 2 or 3 minutes; they were at 
a point below the cross-walk area for pedestrians to cross. West 
looked to his left, saw two automobiles coming toward him; one, turned 
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to its left into Florida Avenue; the other, continued southboynd on lst 
Street at 30 MPH; it was in its righthand lane nearest the curb; a full 
Green Light was on as these cars entered and were crossing and turn- 
ing from the intersection. He then saw the traffic light change togreen 
for him; the two stepped off the curb together, ‘a step or two.” He 
stepped back to avoid the car bearing down on him; he was not struck; 
he looked at the plaintiff who hada '‘frozen"’ look on his face; the RF of 
the car at the headlight struck the plaintiff; it bounced him up into the 
air, over the car, and to the pavement; he went to the plaintiff, knelt 
down beside and talked with the plaintiff, and accompanied him in the 
ambulance to the hospital. He, later, measured the streets: Florida 
Ave. was 40' wide; 1st Street, 30' wide. The witness was permitted to 
express the opinion that the defendant could have avoided the plaintiff. 

(Defendant identified witness West as a man who came up after- 
wards; that plaintiff was unconscious throughout: and that after plain- 
tiff had been taken to the hospital, witness West inquired of the Police 
Officers as to which hospital he had been taken.) 

Plaintiff's case closed with the introduction of certain Traffic Reg- 
ulations, not including any 25-MPH Zone regulation. 


THE COURT SHOULD HAVE PERMITTED THE POLICE OFFICER 
TO ANSWER: ‘Did you find any evidence at the scene of improper driv- 
ing by the defendant ?"" The Court sustained plaintiff objection that the 
witness could not express any opinion. | 

Defendant submits that the question was proper and error was done 
in excluding it and an answer to it. Witness West certainly expressed 
an opinion when he said the defendant could have avoided the plaintiff. 

THE COURT ERRED IN SUSTAINING PLAINTIFF OBJECTION TO 
DEFENDANT QUESTION: "Why didn't you turn out and avoid the plain- 
tiff?" 

This answer by the defendant would have been that he gienned off 


the curb and into the side of the car so suddenly that there vas no time 


nce was proper: the question was proper. In this Counsel's experi- 
ence. this question has never in other cases been disallowed. 
THE VERDICT Is AGAINST THE EVIDENCE, THE WEIGHT OF 
EVIDENCE ANDIS CONTRARY TO LAw: 
The plaintiff, the defendant, and witness Holmes al] testified as to 
the suddenness of the accident. All three were in accord as to the sud- 
denness with which the plaintiff s 


ny case of accident; Surely, when he 
does so agree with the defense, there can be no doubt about the truth of 
the matter. 


rdict is contrary to 


r that reason. 
EY, cross-examining defendant, in 
regard to certain pictures taken by someone in behalf of defendant, 
asked the question: "DIDA REPRESENTATIVE OF A COMPANY TAKE 


95 


THESE PICTURES IN YOUR BEHALF ?" — he implanted in the minds 
of the jury the fact that the defendant probably was insured. | 

The Court immediately called a bench-conference and warned 
plaintiff's counsel on the subject. Defendant's counsel did not request 
a mistrial on the point, believing the verdict of the jury would be for the 
defendant. When one considers this in the light of the grievous injuries 
and substantial damages suffered by the plaintiff, there is considerable 
reason to believe that other considerations — not the convincing weight 
of the evidence — caused the jury to award the plaintiff a verdict. It is 
respectfully submitted that, if defendant were in fact responsible for 
this accident and plaintiff's injuries and loss, the verdict should be two 
or three times the amount awarded. | 

LAST CLEAR CHANCE should not have been in this case, for as 
the Court of Appeals, in the case of Hocheisen vs. Smith et al., 81 U.S. 
App., D.C. 323; 158 F.(2) 100, the Court said, | 


"The doctrine of last clear chance applies only under 
proper circumstances. The trial courts are correct 
when they decline to inject into a case a proposition 
which has no reasonable basis in fact and which could 
serve no purpose except to give a callous and reckless 
driver a chance to avoid the onsequences of his own 
wilful disregard of the rights of others.’ 


In the Hocheisen case, a defendant was maintaining a safe distance be- 

hind the car ahead; plaintiff came up on/in the fast passing lane, cut in 
ahead of defendant, the line up ahead came to a stop; defendant ran into 
the rear of plaintiff's car. The court went on to say, 


"Automobile drivers in croweded traffic cannot reck- 
lessly disregard the essentials of careful drivi ing 
and throw upon others the whole burden of protecting 
all persons potentially involved, under penalty of | 
liability for the ensuing damages." 


In the present case, the present verdict, if the verdict is allowed to 
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stand. permits the plaintiff to step off the curb suddenly and into the 
side of a passing car. throwing upon the motorist the whole burden of 
doing something about avoiding an accident. when it was plaintiff's ac- 
tion which precipitated the whole affair. It simply is not justice. 


IN CONCLUSION 


Theoretically, it can be argued that if one person on the witness 
stand tells something or says something which, in theory, might call 
for the doctrine of last clear chance ina case. But when all other wit- 
nesses to the occurrence testify to the direct opposite — including a 
plaintiff who recalls exactly what he did and the suddenness with which 
he did it — the doctrine ought to be barred from the case. And ifa 
jury goes off the deep end, out of sympathy for an injured person or for 
any other reason, and returns a verdict contrary to what the plaintiff 
and the defendant and the only disinterested witness in the case says 
occurred, such a verdict should be vacated and either judgment entered 
for the other party or a new trial awarded. An injustice for all time is 
the result. 

For all of these reasons, defendant respectfully submits that this 
motion for judgment, n.o.v., should be granted. If not granted, that a 
new trial should be awarded. 


Respectfully submitted, 


PAUL J. SEDGWICK 
Attorney for Defendant 


[Certificate of Service, dated March 8, 1966] 


[Filed March 28, 1966] 


ORDER 


This matter having come before the Court on Defendant's Motion 
for Judgment N.O.V. or in the Alternative for a New Trial, which was 
filed March 8, 1966, and the Court having fully considered said Motion, 
the Memorandum of Points and Authorities attached thereto, Plaintiff" Ss 
Opposition to said Motion, oral arguments of counsel and the files and 
records in the case, and the Court being fully advised in the premises, 
and it appearing conclusively that the Defendant is entitled ‘oT no relief, 
it is by the Court this 28th day of March, 1966: 

ORDERED, That the Defendant's Motion for Judgment N. O. V.or in 
the Alternative for a New Trial be, and the same is hereby, denied. 


/s/ CHARLES F. McLAUGHLIN 
Judge 


[Filed April 20, 1966] 


NOTICE OF APPEAL | 


Notice is hereby given this 20th day of April, 1966, that CHARLES 

L. BARTHOLOMEW, defendant herein, hereby appeals to the United 
States Court of Appeals for the District of Columbia from the: judgment 
of this Court entered on the 28th day of March, 1966 in favor of Louis 
Abramowitz, plaintiff, against said Charles Leroy Bartholomew, de - 
fendant. 

PAUL J. SEDGWICK 

Attorney for Defendant 


[Certificate of Service, dated April 20, 1966] 


98 


DOCKET ENTRIES 


Complaint, appearance, Jury Demand. filed. 
Summons. copies (1) and copies (1) of Complaint issued. 


Answer of deft. to complaint: c/m 12-16-63; appearance 
of Paul J. Sedgwick. filed. 


Calendared (AC/N) (N) 
Interrogatories of deft. to pltf.; ¢/m 12-16-63. filed. 


Notice by pltf. to take deposition of deft.; c/m 12-26-63. 
filed. 


Answers of pltf. to deft.’s interrogatories; c/m. filed. 


Notice by pltf. to take deposition of Franklin M. Holmes; 
c/m 2-5-64. filed. 


Deposition of deft. (cost $31.90) filed. 


Notice of deft. to take oral deposition; c/m 3-17-64. 
filed. 


Certificate of readiness of plaintiff; c/m 3-25-64. filed. 


Objections of deft. to cause going on ready calendar; MC 
3-27-64. filed. 


Deposition of plaintiff by defendant; $34.10. filed. 


Recommendation of Pretrial Examiner sustaining defend- 
ant’s objections to Ready Certificate; placing cause on 
Ready Calendar as of July 17, 1964. (AC/N) (signedApril 
17, 1964). filed. 


June 26 — Deposition of Franklin M. Holmes by plaintiff; $39.60. 
filed. 


1965 
Dec. 20 ~— Pretrial Proceedings. Pretrial Examiner. 


Dec. 22 — 
1966 
Feb. 16 — 
Mar. 1 — 


Mar. 


Mar. 
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Traffic regulations by deft; c/m 12/20/65. filed. 


Copy of letter re witnesses for deft. ' filed. 
Appearance of John C. Williams as attorney for deft. 

| filed. 
Jurors sworn on voir dire, jury sworn; respited to 3-2-66. 
(Rep: Robert I. Henderson) McLaughlin, J. 


Trial resumed; same jury; jury begins deliberations; res- 
pited to 3-3-66. (Rep: Robert I. Henderson 
McLaughlin, J. 
Jury resumes deliberations; verdict for pltf. for $10,000.00 
vs. deft. (Rep: Robert I. Henderson McLaughlin, J. 
Verdict and Judgment for Louis Abramowitz in the sum of 
$10,000.00 vs. Charles Leroy Bartholomew. (N) | 
McLaughlin, J. 


Prayers #1 thru 6 of defendant. | filed. 
Bill of costs verified by attorney for pltf. | filed. 


Costs taxed in favor of the pltf. in the amount of $126.50. 
(N) | filed. 
Motion of deft. for judgment N.O.V. or for new trial; c/m 
3/8/66 P&A; M.C. 3/8/66. | filed. 
Opposition of pltf. to deft's. motion to set aside verdict; 
c/m 3/10; filed. 
Motion of deft. for judgment N.O.V. or for a new trial ar- 
gued and taken under advisement. (Rep: Robert I. Hender - 
son) McLaughlin, J. 


Order denying defendant's motion for Judgment N.O.V. or 
in the alternative for a new trial. (N) McLaughlin, J. 


Notice of appeal by deft. from order of 3/28/66; deposit 
$5.00 by Sedgwick, copy mailed to James B. Goding. filed. 


i 
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Designation of record on appeal by deft.; c/m 4/25/66. 
filed. 


Supersedeas bond of deft. in amount of $11,000.00 with 
Great American Insurance Co., of New York, approved. 
McLaughlin, J. 


Exhibit #3 by pltf. filed. 


Transcript of proceedings 3/1/66 and 3/2/66, pages 1- 
160; (Rep: Robert I. Henderson) Court's copy. filed. 


Transcript of proceedings; pages 1-160, March 1, 1966 
and March 2, 1966. (Rep: Robert I. Henderson) Attorney's 
copy. filed. 


Record on Appeal delivered to USCA. Deposit by Paul J. 
Sedgwick $1.25 filed. 


Receipt from USCA for original papers. filed. 
Stipulation re exhibits to be included inrecord. filed. 


BRIEF FOR APPELLANT 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,199 


CHARLES L. BARTHOLOMEW 
Appellant, 


LOUIS ABRAMOWITZ 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PAUL J. SEDGWICK 


1009 Barr Building 
Washington, D.C. 20006 


Attorney for Appellant 
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QUESTIONS PRESENTED 


1. Is there any competent substantial evidence of primary negli- 


gence on the part of the defendant in this case? 


(a) Isa motorist to be held legally liable when he has 
only One (1) second within which to see, re-act to, 
and thereafter to avoid a pedestrian who suddenly 
takes one or two steps off the curb and into the’ 
right side of his passing vehicle ? | 


How could the right side of defendant's automobile 
be damaged on its right side 6 feet back from the 
front of the car, unless the plaintiff was in move- 
ment at the time ? | 


2. Is there any competent substantial evidence justifying the appli- 


cation of the Doctrine of Last Clear Chance inthis case? 

(a) Was the plaintiff standing in the street under cir- 
cumstances entitling him to the benefit of the Doc- 
trine, or was he moving forward into the side of 
the automobile at the time of his actual contact, with 
it? | 


Was the plaintiff's stepping off the curb "belowjand 
outside of the pedestrian cross-walk area" sudden, 


unexpected and beyond a reasonable opportunity and 
ability of the defendant to avoid him ? 


Did the defendant, under the evidence, have a reason- 
able opportunity to see the plaintiff in a position of 
peril in sufficient time to have avoided him? | 


Did the jury have the right to disregard the combined 
testimony and evidence of the plaintiff, the defendant, 
and the disinterested witness Franklin Holmes; when 
their evidence ruled out the Doctrine ? 


3. Having admitted the Doctrine and including it in his Charge tothe 
Jury, over objection of defendant, did the Court err in omitting and in 


(22) 


not charging. also, that the burden of proof as to the applicability of the 
Doctrine was upon the plaintiff? 


+. Was plaintiff's negligence of such a character as to bar him from 
recovering in this case? 


5. Having admitted in evidence witness West's statement that, in 
his opinion.:the defendant could have avoided the plaintiff, was it error 
for the Court to exclude, rule out and refuse 


to permit the defendant to state that there was not 
sufficient time or opportunity for him to avoid the 
plaintiff? and 


to permit the police officer to answer the question, 
whether during his investigation at the scene he 
found any evidence indicating improper driving on 
the part of the defendant ? 


6. How could the plaintiff and his companion have had a Green Light 


when they stepped off the curb, when (1) plaintiff testified that he never 
saw the defendant vehicle until it was right on him, (2) defendant testi- 
fied, and witness Holmes, also, testified that the light was Green for the 
automobiles, and (3) witness West testified that the light was Full Green 
for the defendant’s vehicle and a left-turning vehicle as both vehicles 
were crossing Florida Avenue (having in mind that the yellow light comes 
on for 4 or 5 seconds) ? 


7. Is there any competent substantial evidence to support the ver- 
dict and judgment in this case? 
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STATUTES AND REGULATIONS INVOLVED 
STATEMENT OF POINTS 

SUMMARY OF ARGUMENT 

ARGUMENT 

CONCLUSION 


TABLE OF CASES 


Bell v. Myrtle, 153 A.2d 313 
Capital Transit Co. v. Gamble, 82 U.S. App. D.C. 57, 


D.C. Transit Co. v. Bates, 104 U.S. App. D.C. 388, 
262 F.2d 697 


District of Columbia v. Vignau, 79 U.S. App. 188 
Faucett v. Bergmann, et al., 57 App. D.C. 290, 22 F.2d 718 
Fliss v. Reliable Construction Co., 31 A.2d 655 

Frost v. Benedict, 118 U.S. App. D.C. 26, 331 F.2d 772 
Heinecke v. Western Union Tele. Co., 156 A.2d 143 
Herndon v. Higdon, 31 A.2d 854 

Jenkins v. Young, 135 A.2d 318 

Johnson v. Yellow Cab Co., 93 A.2d 566 

Mathews v. Lindsay, 108 U.S. App. D.C. 74 

McNamara v. United States, 199 Fed. Supp. 879 

Patton v. Texas Pacific RR, 179 U.S. 658 

Pennsylvania RR Co. v. Chamberlain, 288 U.S. 333 
Rand, et al. v. Miller, 153 A.2d 815 

Skinner v. Koontz, 109 U.S. App. D.C. 74 

White v. Corbett, 51 A.2d 676 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,199 


CHARLES L. BARTHOLOMEW 
Appellant, 


LOUIS ABRAMOWITZ 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


| 
BRIEF FOR APPELLANT 


STATEMENT OF THE CASE | 


The accident involved in this case occurred on April 26, 1963, at 
3:45 o'clock, p.m., weather clear and dry, visibility good and with no ob- 
structions to vision. The accident actually occurred on the west side of 
First Street, outside and south of the east-west pedestrian crosswalk ex- 
tending from the southwest to the southeast corner of the intersection, in 
front of premises #1620 First Street, near a fireplug. The point of im- 
pact was 20" south of the south curbline of Florida Avenue, several feet 
out from the west curb. The intersection itself was controlled by auto- 
matic Traffic signal lights, which were working at the time, (but it is un- 


certain whether the intersection lights controlled or have any bearing, 
inasmuch as the accident occurred between intersections and not at an 
intersection). 


First Street was a One-Way street Southbound. It was at least three 
lanes wide. Vehicular traffic was southbound, crossing Florida Avenue 
and continuing south on First Street, on a green light. Pedestrians onthe 
southwest corner remained in their position on the sidewalk and none at- 
tempted to cross First Street at anytime: they were waiting for the light 
on the southeast corner to change from red to green. Plaintiff andacom- 
panion named West had been standing on the west curb of First Street,at 
least 20 feet south of the south curbline of Florida Avenue and south of 
the pedestrian crosswalk above referred to. They were standing at a 
fireplug. were up on the curb. conversing. Plaintiff and his companion 
at all times pertinent hereto conceded they were not at or in the pedes- 
trian crosswalk. 


A number of automobiles were southbound on First Street, all 
crossing Florida Avenue, except one that was making a left-turn east 
into Florida Avenue, all proceeding on a Green light. Defendant's vehi- 
cle was in its right hand or curb lane a few feet out from the curb, 
proceeding south at approximately 20 miles an hour. It had complete- 
ly crossed Florida Avenue; it had also completely crossed the pedes- 
trian crosswalk, safely passing a group of pedestrians standing on the 
southwest corner, none of whom stepped off the sidewalk into the street. 
As the defendant’s car neared the plaintiff, he and his companion West 
stepped off the curb together — West was on the plaintiff's left. Taking 
one step from the curb, West looked and saw defendant's southbound 


car bearing down on him, whereupon, he took one step backward and 


back up on the curb again. Less fortunate was the plaintiff, who at no 
time ever saw the defendant's vehicle approaching him; he had taken 
one or two steps off the curb and immediately became involved with the 
right side of defendant's vehicle, 6’ back from the right front. 


Defendant immediately stopped his car; plaintiff was not run over 
by the car, but he was lying, unconscious, a few feet east of the west 
curb, about 5' to the rear of defendant's car. | 

Police and ambulance arrived; plaintiff was removed to the hospi- 
tal; Officer Michael Carney investigated the accident and made his offi- 
cial report. He inquired whether any persons had seen the accident; 
only one person stepped forward in response to the Officer's inquiry — 
one Franklin M. Holmes, a disinterested witness who was among those 
standing on the sidewalk. At no time did alleged witness West ever 
state to the police officer or anyone else that he had witnessed the oc- 
currence. Sustaining injury, plaintiff brought this action, which was 
tried before a jury. 


At the conclusion of plaintiff's case, defendant moved for a directed 
verdict. At the conclusion of all of the evidence, defendant renewed his 
motion therefor. After verdict, defendant moved for judgment, n.O.v. 
under Rule 50 and for a new trial. The Court overruled all of defend- 


ant's Motions. This appeal followed. 
| 


STATUTES AND REGULATIONS INVOLVED | 


D.C. Traffic Regulations: 


Section 10(a): "The driver of any vehicle shall obey 
the instructions of any official traffic control de- 
vice applicable thereto, placed in accordance with 
the provisions of these regulations." | 


Section 11(c): "No pedestrian facing such (red) signal 
shall enter the roadway, except where special | 
pedestrian control signals show a ‘walk’ signal." 


Section 22 (a): "No person shall drive a vehicle ona 
street or highway at a speed greater than is réa- 
sonable and prudent under the conditions and hav- 
ing regard to the actual and potential hazards then 
existing. In every event speed shall be so con+ 


trolled as may be necessary to avoid colliding 
with any person, vehicle, or other conveyance on 

| or entering the street or highway in compliance 
with legal requirements and the duty of all per- 
sons to use due care.” 


Section 52(a): “ * * * No pedestrian shall suddenly 
leave a curb, safety platform, safety zone, load- 
ing platform or other designated place of safety 
and walk or turn into the path of a vehicle which 
is so close that it is impossible for the driver to 
yield.” 


Section 52(c): "Between adjacent intersections con- 
trolled by traffic control signal devices, * * * 
pedestrians shall not cross the roadway at any 
place except in a crosswalk. 


Section 53 (a): ‘Every pedestrian crossing a roadway 
at any point other than within a marked crosswalk 
or within an unmarked crosswalk at any intersec- 


tion shall yield the right-of-way to all vehicles 
upon the roadway.” 


Section 54: ‘* * * Every driver of a vehicle shall exer- 
cise due care to avoid colliding with any pedestrian 
upon any roadway and shall give warning by sound- 
ing the horn when necessary and shall exercise 
proper precaution upon observing any child or any 
confused or incapacitated person upon a roadway."’ 


STATEMENT OF POINTS 


1. The Court erred in overruling defendant's Motion fora Directed 
verdict made at the end of plaintiff's case. 


2. The Court erred in overruling defendant's Motion fora Directed 
verdict made at the conclusion of the whole case. 


3. The Court erred in admitting the Doctrine of Last Clear Chance 
and in including said Doctrine in his Charge to the Jury; and in omitting 
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and failing to charge that the plaintiff had the burden of proof as to the 
applicability of the Doctrine in the case. 


4. The Court erred in excluding evidence sought from witness 
Police Officer Carney. 


5. The Court erred in admitting evidence elicited from| witness 
West and objected to by defendant. | 


6. The Court erred in admitting in evidence at plaintiff's request 
Traffic Regulations #54. 


7. The Court erred in excluding evidence sought from defendant. 


8. The Court erred in overruling defendant's Motion for Judgment 
n.o.v. and for a new trial, under Rule 50, FRCP. 

9. There is no evidence sufficient in law to support the verdict 
and judgment in this case. 


10. There is no competent and substantial evidence to support the 
verdict and judgment in the case. 


11. The verdict and judgment are contrary to law, contrary to the 
evidence and contrary to the weight of the evidence. | 


(Note: There is no issue of injuries or damages in this appeal) 


SUMMARY OF ARGUMENT 
The thrust of appellant’s argument is six-fold: 


First: Appellant contends that there is no evidence of primary 
negligence on the part of the defendant. He was in no hurry, he was 
driving about 20 miles an hour, he crossed the intersection and the 
pedestrian crosswalk to the south of the intersection on a green light, 
pedestrians standing on the southwest corner of the intersection — 
waitingtocrosstothe southeast corner, whenever the light'onthe south- 
east corner should turn from red to green — remained on the sidewalk 


and did not attempt to cross First Street against southbound traffic, as 
was attempted by plaintiff. In fact, certain of the people standing at the 
curb attempted to restrain the plaintiff from stepping off the curb 
against the red light and into the path of moving cars. When just below 
the crosswalk, plaintiff stepped off the curb suddenly and into the side 
of defendant's car, 6 feet back from the right front end. Defendant 
stopped his car in less than its own length. 


Second: The plaintiff's negligence was sole or concurring and con- 
tinuous to the instant of contact with the automobile. The four elements 
of the doctrine of last clear chance were not established by a fair pre- 
ponderance of the evidence. Plaintiff took no more than 1 or 2 steps 
from the safety of the curb until he made contact with the passing auto- 
mobile of the defendant; there was no last Cleary chance on the part of 
the defendant to avoid the plaintiff's sudden and unwarranted action in 
stepping into the street, defendant's car being so close to him at the 
time. 


Third: There being no substantial evidence to warrant the Doc- 
trine, it was error for the Court to include it in the Charge to the jury. 
The Court feeling that the Doctrine was inthe case, should have charged 
the jury that the burden of proof was upon the plaintiff to establish the 
four elements of the Doctrine, which the Court did not do. Appellant 
assigns this omission as error, with the result that defendant was prej- 
udiced before the jury. 


Fourth: Traffic Regulation #54, was improperly admitted in the 
case and given to the jury. 


Fifth: Plaintiff's witness West was permitted to express the opin- 
ion that the defendant could have avoided the plaintiff. The defendant 
was not permitted to state to the jury that he had no time or opportuni- 
ty to avoid the plaintiff. And the Police Officer was not permitted to 
tell the jury that he found no evidence of improper driving on the part 
of the defendant. 


| 
Sixth: The Court should have granted defendant's motions, those 
made during the trial, for a directed verdict, and those made following 
judgment entry under Rule 50. That there is no substantial evidence in 


the record to justify the verdict and judgment entered in this case. 
| 


ARGUMENT 


Failure of a motorist (or pedestrian) to look in the direction of ap- 
proaching traffic and to see what is there to be seen is negligence asa 
matter of law, barring recovery. This has been the law of this Dis- 
trict from as far back as 1927, when this Court, in the case of Faucett 


vs. Bergmamn et al., 57 App. D.C. 290; 22 F.2d 718, held seis the 
pedestrian in these ce: 


"We are led to the conclusion that the lower court was 
correct in holding that the testimony conclusively es- 
tablished the contributory negligence of the plaintiff A 
and did not tend to establish negligence, even under 
the last clear chance doctrine, upon the part of the! 
truck driver. * * * It is clear that if the plaintiff had 
looked in the direction of the truck before stepping in 
front of it he could not have failed to see it approach- 
ing him. Nor does the plaintiff offer any excuse fo: 
his failure to see the truck before walking in front, 
it. He testified that when he first saw the truck co 
ing toward him, at a distance of 5 feet from him, h 
jumped * * *, The truck was moving at a lawful and 
reasonable rate of speed." 


This is the law today. Inthe case of Johnson vs. Yellow Cab Co., 93 
A.2d 566, the District of Columbia Court of Appeals re-affirmed the 


correctness of this rule, in these words, | 
"Where the plaintiff testified that he did not see the 
other vehicle until it was 5 feet away, the evidence 
seems clear that if the jury found both drivers negli- 


gent, they could do no more than speculate as to © 
| 


whether there was a time after such negligence had 
occurred when defendant could and plaintiff could not 
avoid the accident.” 


The plaintiff, in his Deposition taken 2 years before the trial, testi- 
fied as follows: 


“When I looked — the car was right on top of me. I 
couldn't say exactly a foot — or 6 inches — or 8 inches 
(indicating by putting his arms out in front of him). I 
know I had no chance to do anything.” 
At the trial, he re-affirmed the suddenness of the accident, in the fol- 
lowing testimony on the witness stand: 


“= = *T, and West, took @ step out (from the curb); West 

exclaimed, "Look out, Louis;’ by the time I looked around, 

I got hit.”" (J.A. 17) 
He repeated it again, that he did not see the defendant's automobile un- 
til it was "right on him.” Further, he admitted there was nothing to 
prevent him from seeing the traffic coming across Florida Avenue or 
from seeing defendant's vehicle prior to collision, if he had looked, 
which he did not do. (J.A. 17 ) 


Appellant submits, then, that from all of plaintiff's evidence, that 


given in Deposition Answers and re-affirmed on the stand, and his tes- 
timony at the trial, he, the plaintiff, took no more than one step, possi- 
bly two steps, from the curb, when defendant's vehicle was, as he testi- 
fied, "right on me.” Plaintiff's evidence, then, rules out the Doctrine 
of last clear chance. 


Defendant Bartholomew testified that he was southbound on First 
Street; a half-block before (north of) Florida Avenue his traffic light 
at Florida Avenue intersection changed to green; he was going about 20 
miles an hour; his car was in Intermediate gear. (J.-A. 54) Cross- 
ing the east-west pedestrian crosswalk, on the south side of the inter- 
section, he observed, as he passed them, a group of pedestrians stand- 


| 

| 
ing on the sidewalk at the southwest corner waitingtocross First Street. 
None of these people stepped off the curb and into the street — as did 
plaintiff — for their light on the southeast corner was Red. Describing 
the occurrence, defendant testified, 


| 

"He (plaintiff) came off the curb and hit the side of my 
car right in front of the radio antenna. He skidded off 
and one arm went around the antenna and he went down 
to the ground. I slammed on my brakes, and stopped. 
He was about 5 feet back of my car — 2 or 3 feet out 
from the west curb. There was no mark on my right 
front headlight; the only mark was on the right side of 
the vehicle, back at the radio antenna (by the wind 
shield)." (J.A. 54) 


"Q. How close was your car to Mr. Abramowitz the 
moment he stepped off the curb? 
A. Why I imagine it was probably two feet." (J.A. 63) 
| 
And, so, on the basis of the defendant's evidence, the accident was 
virtually instantaneous, with no basis for the doctrine of last clear 


chance. 


Witness Franklin M. Holmes, a pedestrian standing on the side- 
walk close by, with approximately 30 years of driving experience for a 
Washington Dairy, knowing neither of the parties involved and having no 
interest in the outcome of the case, testified, 


"The car was coming down the street; there were lots 
of kids and lots of traffic; this gentleman (plaintiff), 
walked out into the traffic — the car was coming down 
the street and he walked into the side of the front fend- 
er, and he fell backwards on his back. (J.A.66) 


"The car was about 2-1/2 to 3 feet from the curb; sever- 
al other cars were southbound on First Street; the (de- 
fendant's) car was doing about 15 or 20 miles an hour; 
other traffic was proceeding about the same rate of 

speed; the school kids on the corner grabbed for him, 


to prevent plaintiff from stepping off the curb." (J.A. 
66, 67) 
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It is respectfully submitted that from the testimony of disinterested 
witness Franklin Holmes, there is no basis for the last clear chance 
doctrine. 


Concluding this part of the argument, then, we find the plaintiff, 
Mr. Abramowitz, the defendant, Mr. Bartholomew, and witness Holmes 
in complete agreement that the plaintiff suddenly stepped off the curb 
and, at his first or, perhaps, second step from the curb, he was imme- 
diately involved with the passing automobile — which had completely 
crossed over both Florida Avenue and the pedestrian crosswalk and 
was headed toward the next intersection to the south. Construing their 
entire testimony most favorably to the plaintiff, defendant was entitled 
to the jury’s verdict. 


If the plaintiff was entitled to the benefit of the Doctrine of last 
clear chance, it must be on the basis of testimony of one Robert M. 
West, a co-worker and friendly to plaintiff. West's story is in direct 


conflict with and contradiction of the concurring testimony and evidence 
of the plaintiff, the defendant and disinterested witness Holmes. West's 
testimony indicated that the plaintiff was in the street for some time; 
that the defendant, in West's opinion, had time to avoid the plaintiff. 
Applicability of the Doctrine, therefore, has to be predicated on the tes- 
timony of Mr. West. Let us carefully examine his contradictory story; 


we see the untruths; we note its unworthiness and improbability: 


1. West said he went to the fallen plaintiff and engaged him in re- 
peated conversation, whereas, fromthe plaintiff and the other witnesses, 
the plaintiff, in fact, was unconscious. 


2. West, if he was present at all, did not volunteer or respond to 
the Officers’ inquiry for any witnesses; he said the Officer did not ask 
for witnesses. Everybody else in the case testified to the contrary. 
The official Police Report used at the trial, identified by Officer Car- 
ney, disclosed the name of witness Franklin Holmes. Holmes responded 
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| 
to the Officer's inquiry at the scene. West did not. West said the Offi- 
cer never made the inquiry; how is this possible, when we find Holmes’ 
name onthe Police Record. West is mistaken, or he lied. 


3. West stated that he thought the defendant car was coming "30 
miles an hour — or a little slower — he did not know how fast". West 
was watching the light on the southeast corner; if and when he saw the 
defendant's car, it was coming straight toward him but from his left — 
it is not possible to judgethe speed of a car which is coming directly 
toward you with any degree of accuracy. In any event, as the court said 
in the cases of Herndon vs. Higdon, 31 A.2d 854, and in White v. Cor- 
bett, 51 A.2d 676, a technical violation of the speed regulation is of no 
consequence unless the same is a proximate cause of the occurrence. 
In this case, the plaintiff failed to prove what the maximum’ permitted 
speed was for the area, not introducing in evidence the Traffic Regula- 


tion on the point. ! 


4. West said that when they stepped off the curb, the light on the 
southeast corner was green for him. In the same breath, he testified 
that when the defendant's automobile and the left-turning automobile 
were crossing Florida Avenue intersection both vehicles were on "'the 
full green light". It simply is not possible for these two contradictory 
statements to be true. After all, there is the matter of a Yellow light 
to be considered, which stays on for 4 or 5 seconds. We emphasize 
again, West testified unequivocably that the automobiles were coming 
"across Florida Avenue ona full green light." One of these vehicles 
turned left, to go east on Florida Avenue; the other, coming straight 
across, was defendant's automobile — Jess than one second away from 
the plaintiff standing on the curb. If, as West says they did, these cars 
had the full green light, then the plaintiff necessarily had to step off the 
curb against a red light. But, being outside of the crosswalk, below it, 
it should make little or no difference what the lights showed up at the 
corner, for the accident did not occur at the intersection. As Officer 
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Carney testified. “the point of impact was in front of #1620 First Street, 
20° south of the intersection, at which point, under Traffic Regulations, 
motorists had the right-of-way. 


5. West said he thought the plaintiff "froze’’ when he saw defend- 
ant’s car “right on him:"’ he estimated the length of time to be 5 to 7 
seconds. Plaintiff Abramowitz said nothing of the kind (see plaintiff's 
testimony. above). This statement by West, is a rash, reckless state- 
ment made to injure the defendant: it is palpably untrue and wrong: be- 
cause West has already definitely testified that the two automobiles 
were crossing Florida Avenue — not forty feet distant, "on @ full green 
light."’ The yellow light for north and south traffic had not yet come on. 
Surely, if there was any green light showing for east and west traffic, 
the crowd of people standing on the southwest corner would have been 
crossing over to the east side of First Street. In this connection, we 
recall that both the plaintiff and West testified they had been standing 
on the curb’ "2 or 3 minutes — conversing.”’ Were they in fact waiting 
for a change of light to their favor, or just conversing? There would 
have been 2 or 3 changes of lights in that period of time. 


6. To climax the unreliability and self-contradition of the state- 
ments of witness West, we find in his signed statement, made years 
before the trial, these words, 

"(We were going) to the northwest corner to the bus 

stop;”’ 
which would be across Florida Avenue. Considering that the record 
shows the plaintiff and witness West Both lived at addresses north and 
west of the intersection of Florida Avenue and First Street, one might 
wonder and ask why they were walking east at the time of the accident. 
Concededly, they had finished their day's work and were going home. 
Recalling that the plaintiff testified that the traffic light which he was 


watching was on the northeast corner, one becomes aware of the com- 
plete unreliability and untruthfulness of West's testimony inthis regard. 
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These and other reckless statements made by West should not be 
allowed to overcome the concurring testimony of three witnesses, who 
were in no wise impeached, particularly, when the three witnesses ver- 
sion of what occurred was corroborated by the Police photographs in 
the case. Consider: the plaintiff testified that he put his arms out in 
front of him to ward off the passing automobile; the pictures show the 
mark on the right side of the car, 6’ back from the right front. An auto- 
mobile cannot move sideways; the plaintiff here, of necessity, walked 
into the right side of the car. 

If the plaintiff were walking or moving at the impact, then he was 
not "frozen" and standing in a position of peril, in which case, the Doc- 
trine would not be applicable. And ''one or two steps off the curb” and 
"one second, or less" for a motorist to try to do something about it, 
certainly rules out the Doctrine. | 


Summarizing the testimony of witness West, we find that half of 


what he testified to might indicate the applicability of the Doctrine, but 
his two statements in that regard are contradicted and overcome by the 
other half of what he said. On the one hand, he gives the impression 
that the defendant had plenty of time to avoid the plaintiff; on the other 
hand, his testimony establishes that the accident occurred quickly, with 
little or no time for the defendant to avoid, viz, | 


" * * * Then I stepped off the curb, and I took only a 
step or two when I saw this big light car in the curb 
lane bearing down on me on my left. I stepped back 
quickly and saw that Louis who was walking beside) 
me hadn't seen this car. I hollered, he stopped and 
apparently froze when he saw this car on top of him.” 


West's testimony on the stand was, as follows: | 


"When I stepped off the curb I looked up. I had gone 
about 2 steps and looked up to my left and seen the) 
car coming through the intersection." 
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“We stepped off and started across and I happened to 

look up and seen this car coming through the inter- 

section.” 
Considering that an (Pontiac) automobile is approximately 18 feet in 
length. Florida Avenue 40 feet wide, and the point of impact was 20 feet 
south of the intersection, the conclusion is inescapable that the defend- 
ant had no more than a split-second to see, react to and try to avoid 
the plaintiff and his companion, West. If we assume the 30 MPH rate 
“or slower”, as West testified, the car and pedestrian made contact in 
1, 2 second.: If we assume 20 to 25 MPH — car and man made contact 
in 3/4 to 1 second. And so, after carefully examining West's testimony 
in detail — no matter what else he may have recklessly stated — we 
find. conclusively, the defendant did not have a CLEAR chance to avoid 
the plaintiff. 


Elsewhere, West said that by the time he took "one step back,''the 
car had struck the plaintiff. 


Where a witness’ testimony is counterbalanced, or where it is just 
as likely one way or the other way, nothing can be said to have been 
established. Stated another way: West's testimony in part tends to 
establish that the Doctrine of last clear chance was applicable; with 
equal force, it establishes that the Doctrine was not applicable. Noth- 
ing, then, is proved; neither can be said to be established by a prepon- 
derance. It is at this point that the jury disregarded the Court's Charge 
and the law. Courts have always followed the rule that where the evi- 
dence proves or establishes that two propositions — for example, one 
that a defendant is negligent and, the other, that he is not negligent, the 
evidence is equally balanced, there is no preponderance, and neither 
can be said to have been legally established. The following cases, from 
the United States Supreme Court down, so hold, viz, 

Fliss v. Reliable Construction Co., 31 A.2d 655; 


District of Colum bia v. Vignau, 79 U.S. App. 188; 
Pennsylvania RR Co. vs. Chamberlam, 288 U.S. 333; 
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Patton v. Texas Pacific RR, 179 U.S. 658; 
McNamara v. United States, 199 Fed. Supp. 879; 
Capital Transit Co. v. Gamble, 82 U.S. App. D.C. 57; 
160 F.2d 283. 
Appellant respectfully submits that these cases just cited control in the 
present case. ! 


We come, now, to leading cases to the point that the Trial Court 
erred in charging the jury: | 

The appellant contends that the Doctrine was not proper inl the case. 
Further, that the Judge's Charge to the Jury shows that he omitted and 
failed to include in it, that the burden of proof (of the Doctrine) was 
upon the plaintiff. This jury may have felt that the burden of proof was 
upon the defendant, who can say. They should have been definitely 
charged that the burden of proof (of the applicability of the Doctrine of 
last clear chance) was, as a matter of law, upon the plaintiff and not 
upon the defendant. If for no other reason, this prejudicial omission 
and error calls for a reversal, as prayed inthis appeal. In support of 
this contention, 


Skinner v. Koontz, 109 U.S. App. D.C. 74, holding: 


"The plaintiff has the burden of proving that Koontz | 
should have seen Skinner in time to avoid accident.” 


Mathews v. Lindsay, 108 U.S. App. D.C. 74, holding: 


"The burden of proof is upon plaintiff to prove by a 
fair preponderance of the evidence these four ele- 
ments (of the last clear chance)."” 


Rand et al. v. Miller, 153 A.2d 815: 


"One who endeavors to invoke the doctrine of last 
clear chance has the burden of proving elements 
justifying its application." 


Upon the point of alleged error in admitting the Doctrine into the case 
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upon the evidence aforestated, appellant relies upon Several cases 
where similar or analogous factual situations were present: 


Frost v. Benedict, 118 U.S. App. D.C. 26; 331 F.2d 
772, “the defendant testified that he was about 50 feet 
away from the intersection when he became aware 
that the plaintiff car was not slowing down to a stop 
at the stop sign; that he then applied his brakes, but 
Struck plaintiff's car as it crossed the intersection. 
* = * The evidence showed that he applied his brakes 
but slid approximately 35° * * * into plaintiff's car, 
which traveled 39’ after the collision. Defendant's 
car traveled 24 to 27 feet after impact. This Court 
held, 


"In the circumstances revealed by this record, an in- 
struction on last clear chance was not appropriate, 
for at best the jury would be obliged to speculate on 
what alternative courses were available to Frost 
(defendant) in the time available to avoid the colli- 


sion. There is no evidence in the case that appellant 
was aware or should reasonably have been aware of 
appellee's danger and could have taken the proper 
precautions to avoid injury. * * * The last clear 
chance doctrine, as its name implies, has to do with 
not merely the last chance to avoid injury, but a 
Clear chance as well. Reversed." 


To the same effect are local appellate court rulings in the cases: 


Jenkins vs. Young, 135 A.2d 318, in which judgment 
for the plaintiff was reversed. 


Bell vs. Myrtle, 153 A.2d 313, holding that "the doc- 
trine is not applicable if the emergency is so sudden 
that there is no time to avoid the collision, as the 
defendant is not required to act instantaneously." 


Hemecke vs. Western Union Tele. Co., 156 A.2d 143: 
a case in which the plaintiff was struck after he had 
taken 2 steps into the street. 
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In Capital Transit Co. vs. Gamble, 82 U.S. App. D.C. 
97; 160 F.2d 283, @ child ran 13 Jeet into the street 
from the sidewalk, this Court holding, "We cannot 
see how the motorman could possibly be held to have 
been negligent in failing to stop in so brief a moment 
of time." | 


In D.C. Transit Co. v. Bates, 104 U.S. App. D.C. 388; 
262 F.2d 697, a child ran "from the sidewalk into the 
street" and was denied recovery. 


NOTE: The Transit Company v. Bates case, above, also, Supports 
this appellant's position and contention that Trial Court erred in admit- 
ting in evidence Regulation #54 which the jury considered over objec- 
tion of defendant. 


The appellant respectfully submits that assignments of Error num- 
bered 4, 5 and 7 are well taken. 


Appellant submits, then, that when all of the evidence is carefully 
read and construed reasonably and with care, there is no competent or 
substantial evidence of (1) primary negligence on the part of the defend- 
ant; (2) that the plaintiff's negligence was a continuing factor and a con- 
curring proximate cause of the accident in this case; (3) the Court 
erred in admitting the doctrine of last clear chance; and (4) further 
erred in omitting and failing to charge the jury that the burden of proof 
(of the Doctrine) was upon the plaintiff; (5) the court erred in overrul- 
ing defendant's Motions for directed verdict and, post-trial,'under Rule 
50; and (6) for other errors committed, the judgment should be vacated 
and judgment should be entered in favor of the defendant below, or the 
cause remanded for a new trial. 


CONCLUSION 


For the above reasons. it is respectfully submitted that the judg- 
ment in favor of the plaintiff below should be vacated and set aside and 
judgment for the defendant below, appellant here, should be ordered 
entered in the proceeding, and for such other and further rulings as this 
Court may deem just and proper. 


Respectfully submitted, 


PAUL J. SEDGWICK 


1009 Barr Building 
Washington, D.C. 20006 


Attorney for Appellant 
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COUNTER-STATEMENT OF THE CASE 


This appeal is from a judgment entered on a jury verdict for appel- 
lee in his claim for damages arising out of personal injuries he sus- 
tained as a pedestrian when he was struck and knocked down’ by a car 
owned and negligently driven by appellant. The accident occurred in 
mid-afternoon of April 26, 1963, and its general situs was the inter- 
section of First Street (running north and south) and Florida Avenue 


(running east and west) N.W., Washington, D.C., all four corners of 
which then had traffic control lights. Appellee, a 70 year old paper- 
hanger. accompanied by a younger co-worker, was en route home from 
work which they had that day performed in the area. They walked north 
on the west side of First Street. and came to a stop some 20 feet south 


of the south curbline of Florida Avenue, preparatory to crossing First 


Street to catch a bus the stop of which was at the northeast corner of 
the intersection. There was a large crowd of people in the 20 feet area 
between them and the southwest corner of the intersection, which was 
their reason for not moving closer to the corner. They stood at the 
curb and awaited the change of traffic lights to permit them to cross 
First Street. 


First Street was one way for motorists, proceeding ina southerly 
direction. It had three marked traffic lanes. First Street was 30 feet 
wide and Florida Avenue was forty feet wide. The cross-walk, 
unmarked. on the south side of the intersection, i.e., across First 
Street. was 18 feet wide. 


While awaiting the change of light both appellee and his co-worker, 
West, stood side by side on the curb, the latter being closer to the in- 
tersection. When the light turned green for them they both stepped off 
the curb. and started to cross First Street. When West was about two 
steps off the curb he first saw appellant's car at the northwest corner 
of the intersection, approximately 60 feet away. He stepped back and 
cried danger to appellee, who had been unaware of the approaching car. 
Appellee “froze” and was struck by the right front of appellant's car. 
The impact occurred at about 5 or 6 feet from the curb. There was no 
other moving traffic to the rear of or beside appellant to prevent him 
from moving to the left of appellee. His speedashe started through the 
intersection was 20 to 30 miles per hour. There were no obstructions 
to vision. 


SUMMARY OF ARGUMENT 


This is a relatively uncomplicated personal injury case which was 


tried with eminent fairness by the lower court. Chagrined and full of 
frustration at the loss, appellant now seeks to retry the factual case 
in the appellate court. 


In the entire context of the record the jury fairly and sala could 
have found (a) appellant guilty of negligence and (b) appellee’ either guil- 
ty or free of contributory negligence, and if it found him contributorily 
negligent the jury could have correctly superimposed the doctrine of 
last clear chance. 


Appellant's negligence which caused the accident consisted of (a) 
failure to obey traffic light, (b) driving faster than reasonably prudent, 
(c) failure to give full time and attention to his driving, and (d) failure 
to exercise due care to avoid colliding with a pedestrian. | 


Appellee's conduct could have been found to be free of contributory 
negligence: he was 2 feet outside the unmarked cross walk because of 
the large crowd of people which occupied the space betweeni him and the 
south line of the intersection, and he started across First Street on the 
green light. If the jury did not accept this side of the coin it had the 
right to turn it over and apply the doctrine of last clear chance. Appel- 
lee was oblivious to danger, he "‘froze'’ when he saw appellant's car 
bearing down on him,and appellant Haga had the opportunity to stop or 
move to his left to avoid the accident. 


There is no validity to appellant's challenge of the trial judge's 
rulings on admissibility of testimony. On the one hand, as to Officer 
Carney, the objectionable inquiry was withdrawn, and on the other, as 
to appellant, a direct question asto whether a principal actor had "any 


opportunity to avoid this accident,"' is obviously unwarranted and for- 
bidden. | 


Appellant has no right to complain now that the trial court did not 
specifically instruct the jury that the burden was on appellee to show 
the existence of all elements of the doctrine of last clear chance. He 
submitted no request for this. More important than this technical lack, 
the trial judge elsewhere in his charge made abundantly clear to the 


jury the burden on appellee to establish every element of his case. 


ARGUMENT 
I 


There Was Ample Evidence of Appellant's 
Primary Negligence 


Appellant’s negligence which proximately caused the accident con- 
sisted of violations of certain of the D.C. Traffic Regulations (the full 
context of which are set forth in appellant's brief, pp. 3 and 4) as fol- 
lows: 

It could have been found that appellant went through 
a red traffic light, contrary to section 10(a). 

Both appellee and witness West testified that they started to cross 
First Street when the traffic light changed to green for them to proceed. 
(Tr. 15, 30, 47). Despite the vigorous and sometime unfair cross-ex- 
amimation of witness West relating to the lights (Tr. 38-41) he consis- 
tently maintained that they left the curb with a green light, and that 'T 
was off two steps from the curb when I looked up and seen the car.” 
(Tr. 41). Earlier and in the same colloquy of cross-examination he 
stated: ‘I had gone about two steps and looked up to my left and seen 
the car coming through the intersection.” (Tr. 39). This witness in di- 
rect examination had testified that when they were off the curb he first 
saw appellant's car at the northwest corner of the intersection. (Tr. 31). 


From the foregoing review of the probative evidence adduced inbe- 
half of appellee, argument need not be stretched out that the jury fairly 


could have concluded that appellee had and appellant did not. have a green 


light, and that therefore appellant was in violation of section 10(a). 


It could have been found that appellant was in violation of section 
22(a) of the Traffic Regulations, the pertinent portion of which is: 
"No person shall drive a vehicle . . . at a speed greater 
than is reasonable and prudent under the conditions and 
having regard to the actual and potential hazards then 


existing. In every event speed shall be so controlled as 
may be necessary to avoid colliding with any person. . .” 


and of section 54 thereof which requires that: 


"Every driver of a vehicle shall exercise due care to 
avoid colliding with any pedestrian . . . and shall exer- 
cise proper precaution upon observing any ... con- 
fused .. . person upon a roadway.” 


and of section 99(c) which requires an operator's full time nd attention, 


It is salutary in the picture presented by all eye-witnesses that 
there was no obstruction to view in the space of the 60 feet from the 
northwest corner of the intersection to the point of impact.' The signi- 
ficance of the position and movement of the car ahead of appellant could 
justifiably have been weighty on the jury. While appellant Unqua lifiedly 
denied the presence of this car, Officer Carney testified that at the 
scene of and right after the accident appellant told him "there was acar 
going south in front of him that made a left turn . . . into Florida Ave- 
nue" (Tr. 23 and see Tr. 22) and West testified that he saw this same 
car in front of appellant's make a left turn into Florida Avenue (Tr. 30, 
31, 39, 47). | 


Since the jury could properly accept the presence of the car in 
front of appellant and its unexpected left turn (from the curb lane) into 
Florida Avenue, it could have surmised that appellant was not alert to 
the new vista of roadway now suddenly exposed to appellant, as well as 


to a change of traffic lights. In any event, there was ample evidence 
that appellee was there in full view of appellant at a distance of 60 feet 
and that he did nothing to avoid the accident. 


The question of the point of impact on appellant's car must have 
been an important consideration to the jury. There was for jury con- 


sideration the testimony of 3 witnesses that the front of the car, on the 
right, struck appellee: testimony of appellee (Tr. 15), of West (Trs3i; 
47), and of Officer Carney (Tr. 23, 26). 


0 


The Jury Had a Choice of Accepting or Rejecting Appel- 
lant's Contention of Contributory Negligence, and if It 
Chose the Former, It Properly Applied the Doctrine of 
Last Clear Chance 


Appellee concedes that he was outside the unmarked cross walk by 
2 feet when he was struck by appellant's car. The jury fairly and prop- 
erly could have accepted the explanation that just before the accident 
the progress of appellee and his co-worker toward the southwest corner 
of the intersection was arrested 20 feet away by a "bunch of people 
standing there milling around.” (Tr. 30.) It was from this point that ap- 
pellee started his ill-fated walk east across First Street. Even if this 
were deemed negligence the jury could have and perhaps did, under the 
trial court's proper instruction, not treat the infraction as a proximate 
cause of the accident. Negligence, or here contributory negligence, is 
not meaningful in a personal injury case unless the negligence is a prox- 
imate cause of the accident. Richardson v. Gregory, 108 App. D.C. 263; 
281 F.2d 626 (1960) 


Conceivably likewise the jury could have accepted appellant's ver- 
sion and concluded that he started through the intersection with agreen 
light. This perforce would mean that appellee, contrary to his testi- 
mony and that of witness West, commenced his crossing ona red light. 


| 

It is pointless now to conjecture whether the jury did or did not 
find appellee contributorily negligent in proximate relation to the acci- 
dent. If it did not then it need not have considered the last clear chance 
doctrine. On the other hand, if it found appellee guilty of proximate 
contributory negligence, it had the right to apply this doctrine. It is 
clear that the jury was correctly given a choice of the foregoing alter- 
natives. Conlon v. Tennant, 110 App. D.C. 140, 142; 289 F. 2d 881 (1961). 


While appellant does not now attack the correctness of the trial 
judge's definition of the doctrine of last clear chance to the jury, his 
principal contention appears to be that this doctrine had no place in the 
trial. His attempt to demonstrate this is not by showing an evidentiary 
lack, but by attempting to retry the case in this Court. In other words, 
appellant here now asks this Court to rule and hold that he should pre- 
vail in a case of controverted facts. It is respectfully expected that the 
Court will say, as it has in the past, ‘We will not do so.” Capital Tran- 
sit Co. v. Bingman, 94 App. D.C. 75, 76; 212 F.2d 241 (1954). 


Precisely because of the inappropriateness of a retrial !of the facts 
here, no attempt in depth will be made to respond to appellant’ s attack 
on the weight of the evidence adduced in behalf of appellee. ‘Attention 
of this Court should respectfully be invited, however, to appellant’ s in- 


ordinate and grossly unfair criticism of appe llast's witness, Robert M. 
West. 


Appellant by misstatement and distortion of the testimony seeks to 
show the "unworthiness and improbability” of this witness. |For exam- 
ple, appellant incorrectly quotes West as testifying that “the Officer 
did not ask for witnesses.” Actually, this witness testified as follows: 

Q. Did you see any policeman there ? | 
A. Yes. 


Q. Did you hear the police say anything? . 
A. No. (Tr. 33) 


He testified further that he “hollered for somebody to call an ambu- 
lance. and then I just kept talking to him to keep him from moving." 
(Tr. 33). Thus, in this tableau. Mr. West was oblivious to police in- 
quiry. His concern was humanitarian rather than testimonial. Mani- 
festation of this concern extended from the scene of the accident to the 
hospital. He rode in the ambulance with plaintiff. (Tr. 33) 


Appellant’s annoyance with witness West stems fromhis expressed 
concern that “If the plaintiff was entitled to the benefit of the doctrine 
of last clear chance, it must be on the basis of one Robert M. West." 
(Appellant's brief p. 10). 


This Court should be apprised that appellant knew of this witness 
as far back as December, 1963, when appellee submitted his name and 
address in answers to interrogatories. (Tr. 6). It is singular that ap- 
pellant did not undertake a deposition of this witness, as was done by 
appellee with respect to appellant's eye-witness Holmes. Furthermore, 
there was evidence that appellee, through counsel, extended himself in 
fair play by seeking to make this witness available to appellee ‘ "so they 
could talk to you fully."’ (Tr. 48). And yet more was the voluntary trans- 
mission 2 weeks before trial of this witness’ statement, by counsel for 


appellee to counsel for appellant. (Tr. 43). After cross-examination of 
the witness on this statement, it was offered in its entirety by appellee 
and admitted in evidence. (Tr. 46-48). 


As noted above, appellant does not appear to challenge the legal ac- 
curacy of the! trial court's instruction on last clear chance. Under the 
trial court’s instruction of the four vital elements of this doctrine (Tr. 
79), it canbe seen from the record that there was substantial believable 
evidence as to each. (1) Appellee was ina position of danger; (2) he was 
oblivious to danger: he testified that "AfterI walked a couple of steps”, 
West hollered, ‘Louis, look out"... . By the time I turned around I 
saw this car was right on top of me." (Tr. 15); this was corroborated 
by West, that on hearing this cry, appelliagt "looked up, seen the car 


and he apparently froze" (Tr. 31, 41, 47); (3) appellant knew or should 
have been aware of appellee's danger and of his inability to extricate 
himself from it: testimony of West of position of appellee in path of 
car with 60 feet of clear vision for the motorist (Tr. 31, 39, 41, 46, 
47); (4) appellant was able by reasonable care to avoid the accident 
after he was or reasonably should have been aware of appellee’ s obliv- 
iousness to danger; there was nothing to prevent appellant from stop- 
ping or driving to his left to avoid the accident (Tr. 32, 47). 


im 


| 


Appellant's Attacks on the Trial Court's Rulings and 
Jury Instructions Are Groundless | 
Appellant here challenges the trial court's jury instruction on the 
doctrine of last clear chance because it omitted therein a statement as 
to the burden of proof on plaintiff. The brief answer to this challenge 
is that is unfair and untimely. Appellant submitted to the trial judge 
no request for an instruction on this point. And yet beyond this con- 
sideration the lower court in its charge to the jury did make abundantly 
clear that "The burden of proof is on the plaintiff to establish every as- 
pect of his case... ." (Tr. 76). 


Appellant's challenge to the trial court’s rulings excluding ques- 
tions to the police officer and to appellant, is likewise untenable. 


As to Police Officer Carney, after the trial judge patiently explained 


the reason for excluding the objectionable inquiry, appellant withdrew 
the question. (Tr. 28). : 


| 

Finally, appellant on redirect examination was asked "Did you have 
any opportunity to avoid this accident?" and "why didn't you turn tothe 
left?"’ The trial court correctly excluded these questions on the ex- 
pressed grounds that they called for conclusions, and constituted vital 
questions for the jury to decide. (Tr. 63, 64). Appellant now states (but 
doesn't argue) in his brief that since appellee's witness West was per- 


10 


mitted to express the opinion that appellant could have avoided striking 
appellee, appellant should have been permitted to express the contrary 
opinion. 


The first answer to this is that appellant did not object to this as- 
pect of West’s testimony. as it appeared in his written statement. The 
statement of witness West contained this sentence: ‘The driver of the 
car had plenty of time to stop or move to his left to avoid hitting Louie.” 
(Tr. 47). Actually. appellant invited the admission of this statement by 
cross-examination of its author. (Tr. 45, 46). Earlier, in direct exam- 


ination of this same witness. appellant’s objection to the question whe- 
ther there was anything "to prevent Mr. Bartholomew, the defendant, 
from moving to his left,” was sustained. On rephrasing the question, 
Witness West testified that there were no "objects to the left of Mr. 
Bartholomew just before the collision."’ (Tr. 32). 


CONCLUSION 
It is respectfully submitted by appellee that the judgment of the 
trial court and the verdict of the jury should be affirmed. 


Respectfully submitted, 


JAMES B. GODING 


504 Federal Bar Building 
Washington, D.C. 20006 


Attorney for Appellee 


